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PREFACE 


The vital question of the adherence of the United States to the 
Permanent Court of International Justice in the manner recom- 
mended by President Harding, President Coolidge and many leaders 
of both political parties will come up in the United States Senate 
as ‘unfinished business’ on December 17, 1925. Too much stress 
cannot be laid upon the international significance of the decision 
then to be reached. No one need remain in ignorance of the issue, as 
full information is readily available. Anyone interested in less 
technical details than those so admirably presented by Professor 
Hudson in this document, will find in the references given on page 
59 material, easily obtained, and sufficient to form the basis of an 
independent judgment in the matter. 


NICHOLAS MuRRAY BUTLER. 
New York, October I, 1925. 
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THE ADVISORY OPINIONS OF THE PERMANENT 
COURT OF INTERNATIONAL JUSTICE 


Three lectures delivered at the Academy of International Law, 
The Hague, August 10-12, 1925* 


BY 


MANLEy O. HupDson 


THE EXPERIMENTAL STAGE IN INTERNATIONAL JURISPRUDENCE 


The world in which we live in this twentieth century is a very 
different world from that of any previous century. It is no longer 
a congeries of island continents and isolated peoples. In previous 
centuries, oceans constituted real boundaries between nations, and 
in some instances imaginary frontiers held them aloof from each 
other. But the development of communication and industry pro- 
ceeded at such a fast pace during the nineteenth century that the 
nature of our world society has been radically transformed. It has 
become indeed a single world society, and few are the peoples whose 
fortunes and daily lives are not linked with those of other peoples 
scattered all over the earth. It is a world of states, in some degree, 
but also a world in which men’s activities and aspirations are no 
longer confined within the sharp lines which mark the bounds of 
national government. Such a break has been made with the past, 
world society in its present sense is so new, that the social organiza- 
tion of the past fails to furnish sufficient agencies to meet its needs. 

The organization of this world society into a political or legal 
community must therefore involve a large degree of experimentation. 
The administration of international justice is almost an uncharted 
sea. We have had what we call a modern law of nations for three 
centuries past, but it has given us meager experience in the judicial 
handling of differences between states; nor has it furnished adequate 
juridical bases for international justice. Our law has grown chiefly as 
a body of customary law, and to the extent that it is more or less 
uniform throughout the world it is based on the few philosophic con- 


*Published in English by permission of the Curatorium of the Academy of Interna- 
tional Law. The lectures were delivered in French and the French text will be published 
at Paris, at an early date, by the Academy of International Law. 
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ceptions accepted among the different peoples. The conception of 
natural law has rendered us valuable service in the past. But the 
range of universality has not been wide. For long, the law of nations 
was a law of Christian nations and only in the last quarter century 
have we come to regard it as susceptible of universal application. 
Even within the narrower circle, it has not furnished much encourage- 
ment to judicial action, 

Nor have we had under way over any considerable period a proc- 
ess of legislative development of the law of nations. Throughout 
the last century, the cooperation of even a few states directed to the 
enactment of what may be called international legislation was 
spasmodic and unsystematic. The good fortune of having an in- 
ternational conference which might undertake such activity was 
dependent on chance political developments, usually on the existence 
of some political crisis, and the activity was only an incident in the 
process of securing political harmony. ‘Toward the end of the cen- 
tury, however, a new movement was under way, for with the estab- 
lishment of the Universal Postal Union in 1875 the world began 
an era of international government which extends today into many 
fields. The Universal Postal Convention is now an enactment of 
almost universal world law, and it is but a type of numerous con- 
ventions which are almost asimportant. If the existence of numerous 
international unions has not called for large development of a 
system of international justice, it has pointed the way for an exten- 
sion of international legislation, and with the success of the new 
method of conference which we call the League of Nations our 
century may see a progress in this direction which will change the 
very character of our law of nations. 

The backwardness of our judicial development of the law of na- 
tions has been even more striking. Until the beginning of this 
century little progress had been made toward organizing judicial 
machinery since the founding of our modern system of international 
law. Such experience as we had was accumulated in the activities 
of national courts and in the awards of arbitral tribunals. But the 
national courts could not in their nature free themselves from na- 
tional points of view, and even with a theory prevailing that inter- 
national law formed a part of municipal law they gave us little 
that could be called international jurisprudence. Nor did the work 
of arbitral tribunals give us great advance. One does not need to 
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indulge the popular assumption that the process of arbitration does 
not involve the application of law, to see that these tribunals have 
seldom had the opportunity to work in a continuous and systematic 
manner, and to conclude that the growth of a sound jurisprudence 
cannot depend on the random awards of unconnected and unrelated 
agencies of this sort. 

When the Permanent Court of Arbitration began to function in 
the Pious Fund Case in 1902, therefore, the jural materials at its 
command were fugitive and unsystematized and its own organiza- 
tion was such that any attempt at ordering them was practically 
impossible. The tribunals created from that panel or according 
to its Convention rendered valuable service in the eighteen cases 
which came before them between 1902 and 1922, but it was im- 
possible to expect, as the Second Peace Conference foresaw, that sub- 
stantial and permanent progress could be achieved by this agency. 
The awards were of little value as precedents, and the lack of a 
permanent personnel devoted to continuous effort was a limitation 
which could not have been escaped, even if there had been greater 
desire on the part of governments to avail themselves of the process. 

With the creation of the Permanent Court of International Jus- 
tice, we have begun a newera. For the first time in modern history, 
the world has available a permanent group of judges devoting their 
time to the development of international jurisprudence and ready 
to act in a judicial manner to develop international law as it is to 
be applied to the facts of life. They have by no means all the ma- 
terials at hand with which we should like them to be equipped. 
Precedents are few, even when they can be applied as such. The 
judges may lack also a common experience in judicial methods, 
for they are of necessity men schooled in different legal systems in 
which varied meaning has been given to the law of nations. But 
fortunately they have been given a position and a permanence of 
tenure which may enable them to lay deep foundations if the neces- 
sary cooperation of governments is not lacking, and the inauguration 
of their work has been accomplished under such favorable condi- 
tions, the need for it is so great, that we shall not be too sanguine 
if we allow ourselves to hope for a judicial development of our law 
of nations along very broad lines. 

But such a departure is not to be made by sticking to beaten paths. 
In a field so unexplored, we cannot be certain in advance what may 
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prove to be the most efficacious methods. Indeed, various expedients 
may have to be tried, and only by a process of trial and error should 
we select those which should be retained and incorporated in our 
system of administering justice. Our analogies are largely confined 
to the municipal administration of justice, and we have yet to learn 
how far these may hold their validity in dealing with disputes be- 
tween states. For it takes little perspicacity to see that a dispute 
between John Doe and Richard Roe, the classic figures of English 
law, does not involve the same problems as a dispute between two 
states, each with its millions of inhabitants, each with a sense of 
national pride, and each with a long history of aspiring traditions.! 

Even the federations of states in the past may not furnish the 
guides that are needed in this new situation, for the international 
law of the future must approach federalism, if at all, only by a most 
gradual process. Whether it be a federation like the various groups 
of united states in the American hemisphere—the United States of 
America, the United States of Mexico, the United States of Brazil, 
and the united provinces which form the Dominion of Canada—in 
which communities regarding themselves as more or less independ- 
ent have joined to form for certain purposes a single nation; or 
whether it be a federation like the British Commonwealth of Na- 
tions, in which communities formerly dependent have attained the 
status of co-equal members; or whether it be a federation like the 
Russian Union of Socialist Soviet Republics, in which various parts 
of a former empire have banded themselves together, the experience 
of the past cannot be regarded as adequate for the work which now 
lies ahead for the Permanent Court of International Justice. Danger 
will lurk in the facile use of any analogy, and we must recognize 
that the way is untravelled before we choose the vehicles in which 
we shall take the journey. 

The work of the new Court must be in large measure pioneering, 
and only as experience cumulates will we be in a position to say how 
it may best be done. The Court is largely sui generis, and we must 
be willing to use it as such. New paths may have to be blazed, un- 
familiar tools may have to be tried, and our ancient conceptions 
of the judicial function may have to be re-moulded. It is in this 
spirit that I ask you to consider the advisory function of the Per- 


manent Court of International Justice. 

10f this there are abundant indications in the jurisprudence of the Supreme Court 
of the United States, as my colleague Professor Felix Frankfurter has recently pointed 
out. 34 Yale Law Journal 699-700. 
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THE Basis AND EXTENT OF THE CouRT’s 
ADVISORY JURISDICTION 


The formal foundations of the Permanent Court of International 
Justice are contained in four instruments: (1) the Covenant of the 
League of Nations, (2) the resolution of the Assembly of the League 
of Nations of December 13, 1920, (3) the Protocol of Signature opened 
on December 16, 1920, and now signed by 48 states, and (4) the 
Statute adjoined to this Protocol of Signature. Two other instru- 
ments, (5) the resolution of the Council of the League of Nations of 
May 17, 1922, and (6) the Rules of Court adopted on March 24, 
1922, have an important bearing on the exercise of the Court’s 
jurisdiction, but are hardly entitled to be listed as a part of its fun- 
damental law. These various instruments differ greatly in their 
juridical nature and effect, and the problem of fitting them into a 
single system arises in dealing with many phases of the Court's 
activities. It is particularly important in dealing with the advisory 
opinions. 

The legal basis of the Court’s competence with respect to ad- 
visory opinions must be traced back to Article 14 of the Covenant, 
for there it was first envisaged. The earlier drafts of the Cove- 
nant did not contain any reference to advisory opinions. The draft 
approved by the Preliminary Peace Conference on February 14, 
1919, merely provided (Article 14): 


“The Executive Council shall formulate plans for the 
establishment of a Permanent Court of International Justice 
and this Court shall, when established, be competent to hear 
and determine any matter which the parties recognize as suit- 
able for submission to it for arbitration under the foregoing 
Article.”’ 


But when the final drafting of the Covenant was under way, the 
French representatives on the League of Nations Commission de- 
sired to define more fully the jurisdiction to be exercised by the 
Court and to provide some means of resolving differences which 
might arise with reference to the interpretation of the Covenant. 
They therefore proposed that the Court be entrusted with hearing 
and determining ‘any matter which is submitted to it” by the 
Assembly or Council, as well as “any matter arising out of the 
interpretation of the Covenant.” It was explained by M. Larnaude 
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(France) that in this latter respect the position of the Court ought 
to be assimilated to that of the Supreme Court of the United States 
with respect to the Constitution of the United States. 

The suggestion did not meet with instant favor at Paris. M. 
Orlando (Italy) would have preferred to leave the interpretation 
of the Covenant to the Council which had to apply it. But Lord 
Robert Cecil (Great Britain) had also proposed that the Court should 
deal with questions referred to it by the Assembly or Council. The 
French and British suggestions were finally adopted to the extent 
that they are embodied in the final sentence of Article 14, as follows: 

“The Council shall formulate and submit to the Members of 
the League for adoption plans for the establishment of a Per- 
manent Court of International Justice. The Court shall be 
competent to hear and determine any dispute of an inter- 
national character which the parties thereto submit to it. The 

Court may also give an advisory opinion upon any dispute or 

question referred to it by the Council or by the Assembly.” 

The term “advisory opinion” (avis consultatif) had not previously 
appeared in the proposed texts, and its adoption may have been 
due in some measure to American familiarity with the term. In 
1918, however, the eminent Austrian jurist, Dr. Lammasch, had 
suggested in his draft of a constitution for the League of Nations 
that a Court be given, in addition to its judicial function, the duty 
of giving advisory opinions (Gutachten) on questions of international 
law when requested by any state.! 

The general purposes of Article 14 of the Covenant as it was 
finally embodied in various peace treaties, seem to have been three: 
(1) to impose on the Council the duty of formulating and submitting 
a plan;* (2) to safeguard the cooperation by all Members of the 
League in approving and putting into effect any plan which might 
be formulated; and (3) to outline the general nature of the jurisdic- 
tion to be attributed to any Court created in connection with the 
institutions of the League of Nations. The first of these purposes 
was accomplished when, in 1920, the Council created an Advisory 
Committee of Jurists and submitted its draft scheme with certain 
amendments to the Members of the League for their consideration 
at the First Assembly. The second purpose may have originated in 

jLammasch, Der Vilkerbund zur Bewahrung des Friedens (918), p- 13. 

Judge Moore has referred to Article 14 as “in substance a direction given to the 


Council for its guidance in drawing up the plan.” Publications of the Court, Series D, No. 
2, P. 509. 


[10 ] 
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the suggestions of various neutral Powers in the conferences at the 
H6tel Crillon in Paris on March 20 and 21, 1919, and in their insist- 
ence that the organization of the Court should be based upon the 
principle of the juridic equality of states; this purpose was accom- _ 
plished in 1920 by the significant réle played by the Assembly and 
its committees in amending the draft scheme submitted and in 
deciding that the Statute should be finally adopted by the inde- 
pendent action of the states with reference to the Protocol of © 
Signature. 

The third purpose of Article 14 seems to have involved two things: 
(a) the inclusion in the plan formulated by the Council of provisions 
that the Court be competent both to hear any dispute submitted by 
the parties and to give advisory opinions to the Council or Assem- 
bly; and (b) the actual conferring of such competence on the Court 
created by the Members of the League in pursuance of Article 14. 
Submission of a plan which failed to include such provisions would 
hardly have been a discharge of the Council’s duty under Article 
14. It may even be thought that Article 14 bound the Council to 
refrain from submitting any such plan. Similarly, a court to which 
such competence was not given could hardly be said to be the Court 
envisaged in Article 14; though perhaps the Members of the League 
would not have been violating the Covenant if they had decided 
to set up such a court. Judge Moore referred to this possibility 
at the preliminary session of the Court when he said that “had the 
Members of the League in adopting the plan, either fallen short of 
or exceeded the direction given to the Council, it is evident that the 
Court could not have gone in the search for its powers beyond the 
terms of the Statute by which it was created.”* But apart from a 
construction of the obligations imposed by Article 14, its effect on 
the nature of the Court created must be determined with reference 
to the action which has been taken and the place which has been made 
for it in the net-work of documents relating to the Court. 

There can be little doubt that the Members of the League acted 
under Article 14 and not dehors its provisions in creating the Per- 
manent Court of International Justice. When on February 12, 
1920, the Council invited certain jurists to become members of its 
Advisory Committee, it clearly deemed itself to be acting under 


*This was not always kept clear in the discussions of the proposals of the Advisory 
Committee of Jurists in 1920, however. 
‘Publications of the Court, Series D, No. 2, pp. 509-510. 
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Article 14 and referred to the Committee as established under that 
Article. The Advisory Committee, in reporting to the Council, 
quoted the text of Article 14 as the basis on which its plan was 
framed; and the Statute approved by the Assembly on December 13, 
1920, was said in the resolution to have been ‘‘prepared by the 
Council under Article 14 of the Covenant.’”’ While the Protocol of 
Signature of December 16, 1920, makes no reference to Article 14, 
the adjoined Statute states distinctly (Article 1) that the Court is 
established “in accordance with Article 14 of the Covenant of the 
League of Nations.”” There can be no doubt that the Court as 
established is that Court to which reference is made in Article 14, 
for which the Council was directed to formulate plans, and with 
regard to the establishment of which each Member of the League was 
to be permitted to cooperate. 

It is not quite so clear, however, that the Court possesses all the 
characteristics prescribed by Article 14. For the Protocol of Signa- 
ture and the adjoined Statute are complete in themselves as the 
sources of the Court’s existence, and the Protocol is open to be signed 
and ratified by certain states which may not be parties to any other 
formal document relating to the Court. No express reference to 
advisory opinions was included in either the Protocol of Signature or 
the Statute. Article 36 of the latter does provide that the jurisdic- 
tion of the Court comprises “‘all matters specially provided for in 
treaties and conventions in force,”” and it may be argued that within 
this sense Article 14 of the Covenant is a provision of a treaty in 
force.’ But if this be true, it would hardly seem that “ matters 
specially provided for’’ could be made to include the large attribu- 
tion of general competence covered by the giving of advisory opin- 
ions, and this conclusion is supported by the even more restrictive 
wording of the French text—tous les cas spécialement prévus. 

The question arises then whether Article 1 of the Statute, referring 
to the Court as established “in accordance with Article 14 of the 
Covenant,”” has the effect of incorporating the last sentence of 
Article 14 so as to make the Court competent to give advisory 
opinions. Such an interpretation would involve an extension of the 
meaning of the words used in the Statute, but it would not increase 
the obligations of states which sign and ratify the Protocol of Signa- 
ture. As the general object of the Protocol and Statute was to 

5This was suggested arguendo by Judge Moore at the preliminary session of the Court. 


Publications of the Court, Series D, No. 2, p. 512. See also Horace E. Read, “Advisory 
Opinions in International Justice,” 3 Canadian Bar Review (April, 1925) 186. 
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create a judicial institution, as their provisions are almost wholly 
confined to describing its character and to building a foundation for 
its effective operation, it is not a case where extensive interpretation 
ought to be specially avoided. That interpretation ought to be 
given to the provisions of the Statute which will enable the Court to 
serve most adequately the general objects for which it is created, and 
to fit most harmoniously into the framework of the international 
organization of which it isa part. It would seem very proper there- 
fore to derive the Court’s competence, through references in the 
Statute to Article 14, from the language of that Article itself. 

Nor is this conclusion to be avoided because other purposes were 
to be served by the reference in Article 1 of the Statute to Article 14 
of the Covenant. It was clear only at the last moment that the First 
Assembly would decide that the Statute should be promulgated as 
an annex to an independent protocol and not as an act of the As- 
sembly itself. It was desirable to make it plain, therefore, that the 
Members of the League were acting to realize an end which was 
anticipated in the formation of the League, and it was important 
that the Court should be related in this way to other parts of the 
program of international organization which the League was 
launching. Moreover, the reference in Article 1 of the Statute can 
not be taken to have incorporated all of Article 14 of the Covenant, 
for no purpose was to be served by a re-institution of the first sen- 
tence which defined the duty of the Council. In spite of this fact, 
the documents relating to the Court’s establishment should be 
construed in such a way as to accomplish the general end in view— 
the creation of an effective judicial branch of the new institutions 
available for international cooperation, and such construction seems 
to call for giving to the reference in Article 1 of the Statute the legal 
effect of incorporating the third sentence of Article 14 of the Cove- 
nant. At the preliminary session of the Court, therefore, Judge 
Loder referred to Article 14 of the Covenant as forming “an integral 
part’’ of the Statute by virtue of its first article. Judge Moore on 
the other hand referred to the Statute’s references to Article 14 of 
the Covenant as “‘designed merely to recite the fact that the Council 
had performed its duty” with regard to a plan for the Court.’ 

*Publications of the Court, Series D, No. 2, p. 502. 

‘Ibid., p. 385. But Judge Moore later stated that “the Statute had, both b it 
and by general designation, mentioned” Article 14 of the Covenant ‘‘as a source of j 
tion,” [bid., p. 512. In a more recent comment, Judge Moore has stated that “‘the Court 
reached the conclusion that there were certain clauses of the Statute which by implication 


incorporated the provision in Article 14 of the Covenant” on the subject of advisory opin- 
ions. Moore, International Law and Some Current Illusions, (1924), p. 114. 
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Acting then on the theory that the statement in Article 14 of 
the Covenant relative to advisory opinions forms a part of the con- 
stitutional basis of the Court, the legal effect of the statement is next 
to be considered. Does it simply confer a competence on the Council 
and Assembly to request advisory opinions, or does it also confer a 
competence on the Court to give such opinions when requested? 
If the double effect is admitted, is the Court bound to give opinions 
when it is requested to do so, or may it weigh its situation with res- 
pect to each request and determine its course of action ad hoc? 
And what limits, if any, exist with reference to the proper subject- 
matter of advisory opinions? 

The slight difference between the French and English texts of 
Article 14 has been very much stressed in discussion of these ques- 
tions, and as both texts are authentic both must be given equal 
weight. It might be difficult to establish, as a matter of historical 
origin, which text of Article 14 was a translation of the other; and 
it seems improper, when the two texts have been handed to us as 
authentic, to attempt any such inquiry. The legal effect of the two 
texts should be based on a reading of both which will reconcile their 
differences, if that be possible; and if that be impossible, a construc- 
tion should be adopted which will do least violence to the two texts 
and which will furnish the Court with power to function most effec- 
tively as a Court. In this case the difference between the two texts 
is not really significant: the French text is, elle donnera aussi des 
avis consultatifs; while the English text reads, the Court may also give 
an advisory opinion. Judge Moore read the French text as open to 
interpretation, and he hesitated to assume that the idea of positive 
obligation had been included as if the text had read, elle devra donner; 
he found the English text permissive, and importing a discretion in 
the Court as to its responses to requests for advisory opinions.® 
Judge Bustamante, on the other hand, has taken a somewhat differ- 
ent view,® and one French commentator who agrees with Judge Moore 
that the texts are divergent gives to each of them a contrary inter- 
pretation.’° Apart from the degree to which these texts should be 
deemed to be imperative, it would seem clear that the language of 
Article 14 does not merely relate to the competence of the Council 


5See Judge Moore’s memorandum in Publications of the Court, Series D, No. 2, pp. 
383, 384. Politis er to accept Judge Moore's distinction. Politis, La Justice 
fatidks (1924), p. 17 

*Bustamante, La Cour Totiiteste de Justice Internationale (1925), p 

WwDaliétos, Les Débuts de la Cour Permanente de Justice Laieuaiiomale tons). p. 63. 
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and Assembly, but that it also relates to the competence of the 
Court and that the Court must be the final judge of the conditions 
necessary for a proper exercise of this competence. The Court has 
not attempted to say in advance what these conditions are, and it is 
perhaps fortunate that the cumulated experience will be allowed to 
furnish pragmatic guides for deciding upon them. 

The distinction in Article 14 between disputes (différends) and 
questions (points) is perhaps more important. The competence of 
the Council or Assembly to request opinions, and the competence 
of the Court to give them extends to both. When the distinction 
was considered by the Advisory Committee of Jurists, Professor de 
Lapradelle expressed the opinion that while a dispute would involve 
a “practical case,” a question might be more in the nature of a 
“theoretical question,” and the Advisory Committee acted on 
such a distinction in proposing in its draft scheme the following 
(Article 36): 

“The Court shall give an advisory opinion upon any ques- 
tion or dispute of an international nature referred to it by the 
Council or Assembly. 

“‘When the Court shall give an opinion on a question of an 
international nature which does not refer to any dispute that 
may have arisen, it shall appoint a special Commission of from 
three to five members. 

“When it shall give an opinion upon a question which forms 
the subject of an existing dispute, it shall do.so under the same 
conditions as if the case had been actually submitted to it for 
decision. ”’ 


This proposal would have greatly emphasized the distinction be- 
tween disputes and questions as to which advisory opinions may be 
requested, and its complete rejection by the First Assembly has 
undoubtedly contributed to reducing that emphasis. The Assembly 
seems to have acted on the view expressed by M. Ricci-Busatti 
(Italy) that “in practice it would be impossible for the Court to 
draw a distinction between the cases contemplated.” 

The Advisory Committee had in mind the possibility that 
a dispute submitted to the Council under Article 15 of the Covenant 
might later be referred to the Court by the Council for an advisory 
opinion, and that such instances would call for a procedure different 


Proceedings of the Advisory Committee of Jurists, p, 584. 
Records of First Assembly, Meetings of Committees, vol. I, p. 387. 
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from that to be followed where the Council might seek an opinion 
relating to an abstract question which had not arisen and was not 
pending in the course of actual affairs. But it may be that the Com- 
mittee gave too wide scope to the questions (points) referred to in 
Article 14. Viewing the distinctly judicial nature of the Court, and 
the desirability of confining all its action within the limitations 
of the judicial function, there is nothing in Article 14 which requires 
it to become the schoolmaster of the Council, which necessitates its 
going outside the realm of affairs to formulate juristic theory. And 
since the Committee’s proposal was omitted from the Statute, it 
would seem that only in this sense has the last sentence of Article 14 
been incorporated into the Court’s constitution. If it should ever 
be called upon to give interpretations of the Covenant, which was 
one of the objectives of the original proposals that the reference to 
advisory opinions be included in Article 14, the Court may even 
then restrict itself to interpretations which are called for by the 
current activities of Members of the League in cooperation with 
each other. 

On the whole, therefore, it would seem that no hard and fast line 
can be drawn between disputes and questions as the terms are used 
in Article 14 and that both must relate to the current conduct of 
international affairs. On some occasions, it might be not only 
difficult but also invidious to characterize a situation in which a 
legal question has arisen to demand answer, as a dispute between 
nations. This is the more evident when one reflects that the term 
dispute was used in other articles of the Covenant where it connotes 
elements of acuteness and possible unfriendliness which would not 
be present in every situation. Hence it was essential that the 
framers of Article 14 should draw the distinction. It was not mere 
tautology, nor does its existence call for the exaggerated emphasis 
which led the Advisory Committee of Jurists to make its proposal. 

To summarize what has been said, the basis of the competence of 
the Court with reference to advisory opinions is to be found in the 
last sentence of Article 14 of the Covenant, which may be treated as 
having been incorporated by reference into the Statute of the Court. 
However the French and English texts be construed, they must 
be so interpreted as to leave the Court an effective agency for the 
judicial administration of international law. The judges are always 
subject to the general limitations which circumscribe judicial action, 
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and within the compass of the Court’s basic documents they must 
say for themselves what these limitations are. Whether disputes 
or questions be the subject-matter of opinions requested, it will 
practically always ke unnecessary to determine; the Court will be 
acting as a court in either event. 


THE EXERCISE OF THE Court’s ADVISORY JURISDICTION 


If any doubt existed in the beginning, either as to the propriety 
of the Council’s requesting advisory opinions or as to the propriety 
of the Court’s giving them when requested, it has now been allayed 
by what has been done during the course of these past three years. 
The Court made the first contribution to resolving such doubts when 
it drafted its Rules of Court; the Council on its side has consistently 
recognized the need for advisory opinions in connection with its 
attempts to realize the aims and purposes of the League of Nations; 
and the procedure followed by the Court in connection with the 
twelve requests for advisory opinions has builded a secure founda- 
tion for developing an international jurisprudence in this direction. 

Early in 1922, when the Court met for its preliminary session and 
undertook to organize itself for work, it became necessary to deter- 
mine the place to be given to its advisory jurisdiction. The draft 
agenda for the session, prepared by the Secretary General of the 
League of Nations, contained an item referring to rules of court for 
advisory opinions. The Court had before it at its first meeting a 
draft of rules of court prepared by the Secretariat which included 
elaborate rules for advisory opinions.!. Judge Altamira submitted a 
draft which provided for advisory opinions, distinguishing between 
those which do and those which do not relate to a ‘dispute existing 
at the moment.’’? 

A committee on procedure’ which was set up by the Court itself, 
raised three important questions: (1) whether secret advisory opin- 
ions would be given to either the Council or the Assembly; (2) whether 
with regard to abstract questions the Court might refuse to give 
opinions; and (3) whether with regard to abstract questions 
opinions might be reserved until the question involved arose in a 


1Publications of the Court, Series D, No. 2, pp. 268-70 

*Ibid., p. 280. 

*This committee was described by Mr. Hammarskidld in an article in 36 Harvard Lew 
Review, 704, 708. See also Publications of the Court, Series D, No. 2, p. 19. 
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concrete case.‘ And later this committee proposed draft rules answer- 
ing these questions, leaving open the possibility of secret opinions 
and saying that “the Court reserves the right to refrain from reply- 
ing to questions put to it which require an advisory opinion on a 
theoretical case.” 

But it was a memorandum submitted by Judge Moore on Febru- 
ary 18, 1922, which dealt with the whole subject of advisory opinions 
most profoundly.« Judge Moore thought it the “most baffling” 
question in connection with the organization of the Court. He 
traced the history of the attempt to include in the Court’s Statute 
an article dealing with advisory opinions, and in fine said, ‘Thus, 
at the end of six months devoted to the drafting of the Statute, the 
attempt to solve the question of advisory opinions was abandoned.” 
He then put ten conclusions for the Court’s consideration, in which 
he stated that the Court was not obliged to give advisory opinions, 
that the giving of such opinions was ‘‘not an appropriate function 
of a Court of Justice” and “‘at variance with the fundamental design 
of the Permanent Court of International Justice,’’ and that such 
opinions would tend to obscure the character of the Court, diminish 
its judicial activity, and prevent its contributing through its juris- 
prudence to the development of international law. He proposed 
therefore that the Court should not seem to invite requests for such 
opinions and that without any special regulation concerning them 
the Court should deal with each application at the time upon its 
merits. 

Deputy-Judge Negulesco proposed that advisory opinions should 
be given by a general meeting of the Court, composed of both judges 
and deputy-judges. He thought that the term Court as it had been 
used in Article 14 of the Covenant should ‘‘be taken in the widest 
possible sense; for otherwise certain members who represent different 
legal systems would be excluded from the composition of the Court.” 
But Judge Loder could not find that Article 14 of the Covenant had 
made “ provision for any variation in the composition of the Court 
according to whether that body is exercising its judicial or its advisory 
powers.” 

The Rules of Court’ adopted on March 24, 1922, seem to reach an 
admirable solution of the various questions involved. Article 28 

‘Publications of the Court, Series D, No. 2, p. 292. 

5] bid., pp. 383-308. 


Publications of the Court, Series D, No. 2, p. 480. 
1] bid., pp. 560-580. 
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of these Rules provides for a list of cases to be kept by the Regis- 
trar under the responsibility of the President, containing ‘‘all ques- 
tions submitted to the Court for an advisory opinion”’ (“‘toutes les 
questions soumises a la Cour pour avis consultatif’’) as well as all 
cases.* The Rules distinguish between “contentions” (“ procédure 
contentieuse”’) and ‘‘advisory”’ procedure (“‘procédure consulta- 
tive’). Article 71 provides that ‘advisory opinions shall be given 
after deliberation by the full Court.’”’ Thus the Court refused to 
accept Deputy-Judge Negulesco’s suggestion that all deputy-judges 
should sit for giving advisory opinions. Moreover, the Court did 
not adopt a suggestion which was debated in the First Assembly that 
advisory opinions should be given by a committee of the judges,® 
though this suggestion seems to have been favored by some of the 
judges. Judge Altamira had proposed that ‘“‘when the Court gives 
its opinion on a point of international law independent of any dispute 
existing at the moment, it shall form a commission of from three 
to five members.’’!° The rule as it is framed gives to the advisory 
opinions the full advantage of the prestige of the whole Court. Un- 
like the practice in some of the American states, no distinction 
is drawn in the advisory opinions between the action of the Court 
as such and the action of the individual judges who compose the 
Court. The rule provides also that “the opinions of dissenting 
judges may, at their request, be attached to the opinion of the 
Court.’’ This enables full responsibility to be taken by the Court for 
the opinion which a majority approve, and it enables individual 
judges to have their own personal positions made clear. But the 
early experience of the Court in eleven cases shows that dissent may 
not be frequent, for nine of the opinions were unanimous. 
Article 72 protects the Court by requiring an orderly procedure for 
the transmission of requests from the Council or Assembly. 
“Questions upon which the advisory opinion of the Court is 
asked shall be laid before the Court by means of a written re- 
quest, signed either by the President of the Assembly or the 
President of the Council of the League of Nations, or by the 
Secretary-General of the League under instructions from the 
Assembly or the Council. 
“The request shall contain an exact statement of the question 
upon which an opinion is required, and shall be accompanied 


by all documents likely to throw light upon the question.” 
%See also Article 23 


*League of Nations: "Records of the First Assembly, eosin of Committees, I, p. 499. 
Publications of the Court, Series D, No. 2, p. 280 
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No distinction is attempted between ‘‘questions” (les points) and 
“disputes,”’ (les différends), both of which are referred to in Article 
14 of the Covenant; and no distinction is drawn between questions 
which may relate to existing disputes and other questions. The 
Court requires ‘“‘an exact statement of the question upon which an 
opinion is requested” to be ‘‘accompanied by all documents likely 
to throw light” on it. In other words, it will not pronounce upon a 
general situation, and any question submitted must be susceptible 
of statement in exact terms. 

Upon receipt of a request, the Registrar has the duty under Article 
73 to give notice of it at once to all members of the Court, and for 
this purpose the deputy-judges seem to be included, as well as to 
all members of the League of Nations and to other states named in 
the Annex to the Covenant. States in this last category have 
been invited, under the resolution passed by the First Assembly on 
December 13, 1920, and the Protocol of Signature of December 16, 
1920, to become parties to maintaining the Court, and it was there- 
fore proper to include them. 

The addition of the further provision in Article 73 that notice 
should ‘“‘also be given to any international organizations which are 
likely to be able to furnish information on the question’’ seems 
to have originated in a proposal of the Secretariat at the preliminary 
session in 1922." It has proved a very helpful provision, and has 
been given a liberal construction. It is under this article that the 
Court feels itself at liberty to procure information from any compe- 
tent source, when an advisory opinion is requested, and as it has been 
applied it means that any international organization, or indeed any 
state, will have a chance to state its position when an advisory 
opinion might affect its interests. 

Article 74 of the Rules has had a most significant effect on ad- 
visory opinions. It assures to them a character and an importance 
commensurate with those of judgments of the Court. The provision 
that the advisory opinions shall be “printed and published in a 
special collection” is not, indeed, equivalent to saying that there 
shall be no secret opinions given to the Council or Assembly. But 
the form of the provision means that the Court has decided very 

UReference might also be made to the proposal offered to the First Assembly by the 
Director of the International Labor Office that competence to request advisory opinions 


be conferred on the Governing Body of the International Labor Office and on the Inter- 
national Labor Conference. See Records of the First Assembly, Meetings of Committees, 


I, 563. 
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flatly against secret opinions, and it will not be easy to change this 
decision. It was proposed to add that publication should not take 
place “until after the end of the session of the Council following 
the communication of the opinion to that body”’; but this proposal 
received scant support. If all the Governments know about a re- 
quest before the Court acts and if all opinions given are promptly 
printed and published, there remains no office to be served by se- 
crecy in the process. 

The provision for the correction of errors applies alike to judg- 
ments and to opinions, and this indicates the Court’s general desire 
to place both products of its work on a plane where they will com- 
mand respect. 

Thus the Rules of Court afford a definite place for advisory opin- 
ions in the Court’s jurisprudence. The Court remains free to say 
whether a particular request is to be complied with; whether the 
question is one on which the Court can safely pronounce, whether 
the situation in which it has arisen justifies the exercise of this func- 
tion. But no doubt is left as to the safeguards erected. Due notice 
of every request will be given forthwith after its receipt to any govern- 
ment or organization whose interests are affected, or likely to be 
affected, in such a way that its assertion of these interests might 
result in information of which the Court could avail itself. The full 
Court will deliberate upon each opinion to be given, with all the 
available documents and information before it, and its opinion will 
be based on the applicable law which is referred to in Article 38 of 
the Statute. And finally, the opinion will not be a secret matter 
when given, but will be open to the public cognizance. Truly, as 
Judge Moore has said,” the rules “assimilate the process as far as 
possible to a judicial proceeding, and exclude any supposition that 
advisory opinions may be rendered in a diplomatic sense and with- 
out publicity.”’ 

The actual practice of the Court under these Rules is also re- 
assuring. Of course, the Rules can be changed by the Court at any 
time; but it seems not likely that the rules relating to advisory opin- 
ions will soon be greatly modified. A practice has now grown up 
under them, and it is important that the experience be allowed to 
crystallize. 

Moore, International Law and Some Current Illusions (1924), D. ITS. 
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Prior to its session which began on June 15, 1925, the Court had 
rendered eleven advisory opinions. In each case it acted on a re- 
quest submitted by the Council of the League of Nations, though in 
some instances, the Council had acted on the initiative of other 
bodies. In each case, the Court heard argument of counsel in the 
course of its deliberations, and at the end of its deliberations the 
opinion in each case was read out in open court and made public 
otherwise before it was submitted to the Council of the League of 
Nations. 

The first three requests by the Council related to questions which 
had arisen in the course of the functioning of the International 
Labor Organization. It would seem an important function of the 
Court to deal with disputes which grow out of the activities of other 
international bodies. It is an application by the Court of what 
it may be not misleading to call international constitutional law. 
The existence of the Court will thus smooth out the progress of 
international cooperation, and it will be less necessary for each in- 
ternational union to maintain its own machinery for settling dis- 
putes, as the Universal Postal Union has maintained since 1875. 

The first question was not too happily phrased by the Council— 
‘‘Was the Workers’ Delegate for the Netherlands at the Third Ses- 
sion of the International Labor Conference nominated in accordance 
with the provisions of paragraph 3 of Article 389 of the Treaty of 
Versailles?’”’ The Council here leaned very far toward ‘‘exactness” 
in its effort to keep the question concrete. The Council had acted, 
in making the request, at the invitation of the International Labor 
Conference given through the Governing Body of the International 
Labor Office; for an actual contest had arisen in the Conference 
which threatened to detract from the effectiveness of its work. 
Notice of the request was given, as required by Article 73 of the 
Rules of Court, to all members of the League of Nations, to the 
states mentioned in the Annex to the Covenant, to Germany and 
Hungary, and to the International Association for the Legal Pro- 
tection of Workers, the International Federation of Christian 
Trades Unions, and the International Federation of Trades Unions; 
and opportunity was given to each of these states and organizations 
to be heard. Oral arguments were heard on behalf of the British 
and Netherlands governments, the International Labor Office, the 
International Federation of Christian Trades Unions and the In- 
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ternational Federation of Trades Unions. The opinion which was 
handed down has been most useful in later sessions of the Interna- 
tional Labor Conference. 

The second question on which an opinion was requested was 
equally important—‘‘Does the competence of the International 
Labor Organization extend to international regulation of the condi- 
tions of labor of persons employed in agriculture?” This called for 
an interpretation of Part XIII of the Treaty of Versailles. Again, 
the question had arisen in the International Labor Conference 
where such competence had been challenged. As to notice, the 
precedent with reference to the first request was followed, notice 
being given to a larger number of organizations. The Court heard 
arguments on behalf of the British, French, Hungarian and Portu- 
guese Governments, as well as on behalf of the International Labor 
Office, the International Agricultural Commission, and the Inter- 
national Federation of Trades Unions. At this time Hungary was 
not yet a member of the League. Documents emanating from the 
Italian Government and other international organizations were also 
before the Court. In this instance, two judges dissented from the 
opinion upholding the competence of the International Labor 
Organization. 

The third question on which an opinion was requested was allied 
to the second—‘“‘ Does examination of proposals for the organization 
and development of methods of agricultural production, and of 
other questions of like character, fall within the competence of the 
International Labor Organization?”” This question had not been a 
special subject of dispute, and the Director of the International 
Labor Office declared to the Court that such competence was not 
claimed; but proposals relating to agricultural production had been 
placed before the International Labor Conference. Again notice 
was sent out as in the other two cases. Oral arguments were heard 
on behalf of France and the International Labor Office, and state- 
ments were received from the Governments of Esthonia, Haiti 
and Sweden. In this case the Court.felt it necessary to narrow the 
question to which its reply could be made; and it refused to deal with 
so much of the question as related to “other questions of a like 
character.” 

With respect to the fourth advisory opinion, the situation is not 
so clear. At the request of the British Government, the following 
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question had been put on the agenda of the Council of the League 
of Nations: 

‘Dispute between France and Great Britain as to the Nation- 
ality Decrees issued in Tunis and Morocco (French zone) on 
November 8, 1921, and their application to British subjects, 
the French Government having refused to submit the legal 
questions involved to arbitration.” 


After “friendly conversations” between the British and French 
representatives, and with their agreement, the Council decided to 
“refer” to the Court “for its opinion” the question whether the 
dispute “‘is or is not by international law solely a matter of domestic 
jurisdiction; and the Council requested the two Governments to 
bring the ‘‘matter”’ before the Court and to arrange with the Court 
concerning a hearing and the procedure to be followed. The Coun- 
cil also directed the Secretary-General to ‘‘communicate”’ its deci- 
sion and request to the Court. Thereafter, on October 4, 1922, the 
Secretary-General transmitted to the Registrar of the Court a copy 
of the resolution of the Council, ‘for the information of the Perma- 
nent Court of International Justice,’ apparently on the theory that 
the Court was not to be asked for an advisory opinion; and the com- 
munication was not treated by the Registrar as a request for an ad- 
visory opinion. On November 6, 1922, such a formal request was 
sent, however. The President of the Court then addressed the French 
Minister of Foreign Affairs and the Secretary to the British Cabinet, 
asking their views as to the eonvening of an extraordinary session 
of the Court and any special procedure to be followed. Thereafter, 
the British and French Governments ‘‘agreed to invite the Court 
to meet on January 8, 1923,’ and they agreed on dates for the sub- 
mission to the Court of their memoranda and counter-memoranda. 
Responding to the invitation, the President convoked the Court for 
the date mentioned, and took note of the agreement as to the other 
dates. 

The question was formally before the Court, therefore, on the 
request for an advisory opinion. Yet the procedure differed little 
from that which would have been followed if the two Governments 
had been formally parties. The counsel who argued before the Court 
were particularly impressed with this, and at times they seem to 
have been willing to ignore the difference. M. de Lapradelle was 


Publications of the Court, Series C, No. 2, p. 265 
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very frank in saying that ‘though, on the face of it, we are here 
simply to give you information to enable you to reply to the Coun- 
cil’s request for an opinion, we have before us . . . what in 
reality amounts to an arbitration.” This feature of the case was 
accentuated by the agreement of Great Britain and France, arrived 
at when the Council passed its resolution, that if the Court concluded 
that the question was not domestic, “‘the whole dispute will be 
referred to arbitration or to judicial settlement.” Judge Moore 
has therefore referred to it as ‘‘in effect the submission of a pre- 
liminary point for final decision;’’ but Judge Moore's further reflec- 
tion that “it was in the nature of a strictly judicial proceeding 
ending in a judgment’’’ is in interesting contrast with the view 
that advisory opinions are extra-judicial. 

Certainly the Court did not go beyond the question put to it for 
advisory opinion. It did not accept the French Government’s 
invitation to ‘‘furnish all the decisive arguments for the ultimate 
deliberation.” It refused to deal with any phases of the question 
except those relating to the “nature of the dispute,” and its final 
opinion that the dispute did not involve a question that was by in- 
ternational law solely within the domestic jurisdiction of France 
did not deal with the merits in any way. 

The fifth request for an advisory opinion put to the Court the 
following question: “‘Do Articles 10 and 11 of the Treaty of Peace 
between Finland and Russia, signed at Dorpat on October 14, 1920, 
and the annexed Declaration of the Russian Delegation regarding 
the autonomy of Eastern Carelia, constitute engagements of an 
international character which place Russia under an obligation to 
Finland as to the carrying out of the provisions contained therein?” 
The Council’s decision to make this request had been preceded by 
protracted negotiations in an effort to find some basis for settling a 
dispute between Finland and Russia; but the negotiations had not 
proved fruitful, because of the Soviet Government's unwillingness 
to discuss a matter which in its view related to a domestic question. 
The resort to the Court was made for the purpose of establishing a 
new basis on which the negotiations might be continued. In this 


“Jhid., Series C, No. 2, p. §2. 

“Moore, [nternational Law and Some Current Illusions, p. 123. In another place, Judge 
Moore stated that ‘‘while there was in form a request for an advisory opinion the parties 
agreed to accept the Court’s opinion as a binding decision of the preliminary question. 
This went beyond the implications of an ‘advisory opinion’.”’ International Conciliation, 
No. 197 (April, 1924) p. 105. 
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instance, notice of the request was given to each member of the 
League of Nations, to each of the states mentioned in the Annex to 
the Covenant, and to the Government of Soviet Russia. The 
Soviet Government promptly sent a telegram to the Court declining 
to take any part in the proceedings, which it pronounced to be 
“without legal value either in substance or in form.’’ The Finnish 
Government had appointed an agent for the question, however, and 
at his request the Court heard his oral argument on the question of 
the Court’s competence to give an opinion. No other Government 
requested to be heard, but both the Esthonian and the Polish Govern- 
ments addressed communications to the Court expressing the opinion 
that the Court was competent. 

The Court made a careful study of the numerous documents before 
it, relating both to the merits of the question put and to its own 
competence; and after analyzing the subject-matter of the dispute 
between Finland and Russia, it reached the conclusion that it was 
not asked to say whether this subject-matter was within the 
provision of paragraph 8 of Article 15 of the Covenant, but was 
asked to give an. opinion bearing on an actual dispute. The case 
did not fall, either, under Article 17 of the Covenant, for Russia 
is in no sense a party to Article 17. The Court was really called 
upon to determine whether as a matter of fact Finland and 
Russia had contracted on the terms of a particular Declaration. 
This might involve the hearing of witnesses. It was at least doubt- 
ful whether the materials available would enable a “judicial conclu- 
sion on the question of fact” to be reached. Without going so far as 
to say as an “‘absolute rule” that no request should be made for an 
advisory opinion which would involve an enquiry as to facts, the 
Court did state quite definitely that under ordinary circumstances 
expediency would require that the facts on which an advisory opinion 
is desired should not be in controversy, nor left to the Court’s 
ascertainment. 

In this instance, the Court found it “‘very inexpedient’’ to give 
an opinion. The question put was not “one of abstract law,” and 
an answer would be “substantially equivalent to deciding the dis- 
pute” to which it related. The necessary investigation would re- 
quire the consent and cooperation of both Finland and Russia, and 
“the Russian Government having refused their concurrence,” 
the Court declined with regret to pursue the investigation and con- 
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sequently to give an opinion. It could not ‘even in giving advisory 
opinions, depart from the essential rules guiding its activity as a 
Court” of Justice. 

The response to the request is therefore a refusal to give the ad- 
visory opinion requested. But the response is published in the Col- 
lection of Advisory Opinions, in Series B of the Court’s publi- 
cations. When the Council met, it merely took note of the response, 
though its rapporteur entered in the record a caveat against the 
observations of the Court with reference to the non-applicability of 
Article 17. 

The sixth request for an advisory opinion related to the measures 
undertaken by Poland for ousting certain Prussian colonists. The 
Council set forth the facts and desired to know (1) whether they 
involved international obligations of the kind contemplated by 
the Polish Minority Treaty of 1919, (2) whether they came within 
the competence of the League of Nations as defined in that treaty, 
and (3) whether the position taken by the Polish Government was 
in conformity with its international obligations. Later, at the re- 
quest of the Polish Government, the Council explained to the Court 
that the third question referred exclusively to a special category 
of colonist farmers, namely, those who held unexpired leases dated 
before the Armistice of November 11, 1918, and who after that date 
obtained amortization contracts for their holdings. Notice of this 
request was sent out in the usual manner, and also to Germany. 
Both the Polish and German Governments submitted various docu- 
ments to the Court, and arguments on behalf of each of them were 
addressed to the Court by learned counsel. 

It is interesting to note that the questions at issue had been previ- 
ously passed upon by a Committee of Jurists set up by the Council 
in 1922; and it was in consonance with the report of this Commission 
of Jurists that the Court answered the questions submitted to it, 
stating that international obligations were involved, that they did 
fall within the competence of the League of Nations, and that Poland’s 
position was not in conformity with its international obligations. 

The same procedure was followed by the Court in giving its seventh 
advisory opinion on questions relating to the acquisition of Polish 
nationality. It was again asked to say whether particular questions 
fell within the competence of the League of Nations under the Polish 
Minority Treaty, and to interpret an article of that treaty as it 
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might apply to certain persons. Arguments were again heard on 
behalf of Poland and of Germany; and the Court also agreed to hear 
the representative of the Roumanian Government but the date set 
for the hearing proved inconvenient for this purpose. In its opinion, 
the Court relied to some extent on the sixth opinion which had been 
previously given, and expressed the view that the questions raised 
did fall within the League’s competence under the Polish Minority 
Treaty; and on this basis it proceeded to give an interpretation of 
the relevant article in that Treaty. In this instance, Lord Finlay, 
concurring in the opinion, added some observations which were 
published with the opinion itself. 

The eighth advisory opinion related to the question of Jaworzina 
and the Polish-Czechoslovak frontier. The request of the Council 
set forth the case of Poland and the case of Czechoslovakia, in extenso, 
and asked whether “the question of the delimitation of the frontier 
between Poland and Czechoslovakia was still open, and if so to 
what extent.”’ Both the Polish and the Czechoslovak Governments 
submitted memoranda and maps, and their representatives addressed 
oral arguments to the Court. It was at the request of the Council 
that an extraordinary session of the Court was convoked in order to 
avoid delay, and the Court promptly expressed the opinion that the 
question of the delimitation of the frontier had been settled by a 
definitive decision of the Conference of Ambassadors. 

The ninth advisory opinion related to the question of the Mon- 
astery of Saint-Naoum. The Council requested an opinion on a 
question referred by the Conference of Ambassadors, whether the 
Principal Allied Powers had exhausted the mission with respect to 
the frontier between Albania and the Serb-Croat-Slovene State, as 
entrusted to them by a resolution of the Second Assembly in 1921. 
Various documents and maps were placed before the Court by the 
Secretariat of the League of Nations, by the Conference of Ambassa- 
dors at Paris, and by the Albanian and Serb-Croat-Slovene Govern- 
ments. The Court also heard oral arguments on behalf of the Alba- 
nian, the Serb-Croat-Slovene, and the Greek Governments, and 
handed down an opinion to the effect that the mission described 
had been exhausted. 

The tenth advisory opinion was requested by the Council at the 
instance of the Mixed Commission for the Exchange of Greek and 
Turkish Populations, created under the Lausanne Convention of 
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1923. The Court was asked to say what meaning and scope should 
be given to the word “‘established”’ as it had been used in that Con- 
vention. Notice of this request was sent to the usual list of states, 
and to Turkey and to the Mixed Commission itself. The Court 
heard oral arguments by representatives of Greece and Turkey, and 
it received a complete dossier from the Mixed Commission. The 
arguments dealt with the position of the Oecumenical Patriarchate 
of Constantinople, but as this question was not included in the 
Council’s request the Court was careful to refrain from any expres- 
sion of opinion concerning it; nor was the Court willing, in its inter- 
pretation of the relevant article in the Lausanne Convention, to go 
beyond the actual scope of the past discussion. It declined to 
‘prepare in advance solutions for all the problems which may 
arise.” And the opinion given avoided any transgression on the 
discretion which had been confided to the Mixed Commission. 

The eleventh advisory opinion was requested by the Council 
on March 13th, 1925, in connection with an appeal by Poland against 
a decision by the High Commissioner of the League of Nations with 
respect to a dispute between Poland and the Free City of Danzig 
relating to the establishment of the Polish Postal Service in the Port 
of Danzig. Certain letter boxes had been set up on January 5th, 
1925, which the Free City claimed to be outside the territory within 
which Poland was entitled to maintain such boxes. The dispute was 
first referred to the High Commissioner, who decided that a decision 
of his predecessor had determined the questions at issue. The 
Polish Government then appealed to the Council of the League of 
Nations, and the Council requested an advisory opinion, first, as 
to the existence of any such decision of the previous High Commis- 
sioner, General Haking, and second, as to the extent of the rights 
of the Polish Government with respect to maintaining a postal 
service in the Port of Danzig. The questions were considered by 
the Court at an extraordinary session which began on April 14th, 
1925. The Polish Government and the Senate of the Free City of 
Danzig did not request any public hearing, but both submitted 
written statements of their positions. 

In the opinion handed down on May 16th, 1925, the Court re- 
viewed with meticulous care the circumstances which had led up 
to the decision given by the High Commissioner on May 25th, 1922. 
In attempting to determine whether any decision of General Haking, 
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as High Commissioner, was in effect, the Court found itself called 
upon to apply the doctrine of res judicata. It was unable to find 
that any decision of the High Commissioner had determined the 
territorial limits of the Port of Danzig for postal purposes. It was 
found that General Haking’s decision of May 25th, 1922, on which 
great reliance was placed, did not cover the issues involved in the 
present dispute. The questions submitted to the High Commis- 
sioner had not dealt with these issues, and while the Danzig Govern- 
ment contended that the High Commissioner was not bound to 
restrict himself to the actual submission, the Court was unable to 
approve this contention. It found the functions of the High Com- 
missioner to be of a judicial character, and limited to deciding ques- 
tions submitted to him. The decision was therefore to be treated 
very strictly as a judicial decision with respect to which every reason 
given does not constitute a part of the decision. Danzig had invoked 
the decision of the Permanent Court of Arbitration in the Pious 
Fund case, but the Court was of the opinion that it did not apply. 
It found to be irrelevant an opinion which the High Commissioner 
had expressed not involved in the case before him, and therefore of 
no binding force. Nor was the Court inclined to admit that the 
High Commissioner might later give an interpretation of a previous 
decision which would be binding on the parties. 

The Court then proceeded to examine the clauses in the Treaty of 
Versailles and the treaties between Poland and the Free City of 
Danzig relating to the postal service. Danzig pressed the Court 
to say that the granting of postal rights to Poland was in derogation 
of Danzig’s postal monopoly, and should therefore be strictly con- 
strued; but the Court expressed the opinion that: 


“The rules as to a strict or liberal construction of treaty 
stipulations can be applied only in cases where ordinary methods 
of interpretation have failed.” 


It was held, therefore, that the Polish Postal Service was entitled 
to set up letter-boxes and collect and deliver postal matter outside 
its premises in the Heveliusplatz, and that the use of the said service 
may be open to the public and is not confined to Polish officials. The 
opinion has all the characteristics of an opinion with respect to an 
actual dispute, and it has since been adopted by the Council of the 
League of Nations. 
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The twelfth request for an advisory opinion with reference to 
the expulsion of the Oecumenical Patriarch from Constantinople 
was withdrawn by the Council before the Court met to consider it. 
In this instance, the two states chiefly concerned, Greece and Tur- 
key, reached an agreement which made the advisory opinion un- 
necessary. 

On its side, the Council too has shown appreciation of the limits 
on the competence to give advisory opinions. It has in each case 
furnished the Court with all documents and information at its dis- 
posal, and in each of the later cases it has directed the Secretary- 
General to ‘‘give all the necessary assistance for the examination of 
the case, and if necessary to take steps to be represented before the 
Court.” In no case has the Secretary-General been represented, 
however, though a case might arise in which this would be deemed 
to be necessary. The Council and the Secretary-General are in no 
sense parties before the Court when advisory opinions are requested, 
and they have shown no disposition to interfere in any way in what 
the Court may give as its opinion. 

All the later requests for advisory opinions have followed a com- 
mon form, as follows: 

“The Secretary-General of the League of Nations, in pursu- 
ance of the Council Resolution of and in virtue 
of the authorization given by the Council, has the honour to 
submit to the Permanent Court of International Justice an 
application requesting the Court in accordance with Article 
14 of the Covenant, to give an advisory opinion to the Council 
on the question which is referred to the Court by Resolution 
of (see attached text). 

‘The Secretary-General will be prepared to furnish any assist- 


ance which the Court may require in the examination of this 
matter, and will, if necessary, arrange to be represented before 


the Court.” 
In some instances, the Council has refrained from asking the 


Court to give opinions when it was pressed to take that course and 
when such opinions might have contributed to the smooth handling 
of its problems. This was notably true when certain questions of 
interpretation of the Covenant arose during the discussion of the 
issues raised by the Italian occupation of Corfu in 1923. Some 
members of the Council favored a request to the Court for an au- 
thoritative interpretation of certain articles of the Covenant. The 
Italian representative (M. Salandra) had not agreed that the Council 
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was competent to deal with various phases of the issues presented, 
and after prolonged discussion a committee of jurists framed five 
definite questions which had emerged, four of which related to 
the general meaning of provisions in Articles 12 to 15 of the Covenant 
without reference to any action which the Council contemplated at 
the time. The fifth question was much more general: “‘In what cir- 
cumstances and to what extent is the responsibility of a State in- 
volved by the commission of'a political crime on its territory?” 
The Italian representative was reluctant to agree to the submission 
of these questions to the Court, observing with reference to the prec- 
edents that “‘no abstract question had been submitted”’ to it, 
nor “any question relating to amendment of the Covenant;” and 
that the Council had asked for advisory opinions ‘‘in concrete cases 
only and not in abstract questions.’’!” He insisted that the 
judges of the Court sat not as jurists but as magistrates. M. Brant- 
ing (Sweden) countered by saying that advisory opinions might be 
asked on “‘questions’’ as well as on disputes; and he thought the 
request for an advisory opinion on the competence of the Interna- 
tional Labor Organization to deal with agricultural matters fur- 
nished a precedent, though he admitted that the fifth question 
framed was not suitable for submission to the Court. The matter 
gave rise to a prolonged discussion, during which many references 
were made to the general office to be served by advisory opinions, 
and at the conclusion of which the questions formulated were sub- 
mitted to a special committee of jurists and not to the Court.” 
Similarly in 1923, the Council was urged by the Lithuanian rep- 
resentative to request an advisory opinion on certain questions 
which arose in connection with the Council’s dealing with the Vilna 
dispute between Poland and Lithuania. When the Council invited 
the two governments to accept a provisional line of demarcation, 
the Lithuanian Government found it impossible to agree to this 
solution and raised a question as to the power of the Council to frame 
recommendations with regard to incidental questions not expressly 
submitted to it but growing out of a dispute submitted. A question 
was also raised as to the binding nature of such recommendations.’® 
Acting on the advice of M. Hymans (Belgium) who was the mediator 


"League of Nations, Oficial Journal, 1923, p. 1328. 
NI bid., p. 1331. 

J bid., pp. 1350-1352. 

Oficial Journal, 1923, p. 670. 
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in the dispute, the Council decided not to request the Court for an 
advisory opinion. M. Hymans’ position was that it would be in- 
compatible with the constitution of the League to ask the Court to 
pass upon the validity of a Council decision. M. Hanotaux (France) 
reminded the Council that in drafting the Covenant the Peace Con- 
ference had rejected a French proposal that the Court be given a 
special competence to interpret the Covenant. The Lithuanian 
Government was not wholly satisfied with the Council’s refusal to 
request an advisory opinion, and had its proposal entered as an item 
on the agenda of the Fourth Assembly in 1923, and of the Fifth 
Assembly in 1925, but later withdrew the item in each case.*° 

Several questions of procedure have arisen in connection with the 
Council’s requests for advisory opinions. The most important of 
these relate to the nature of the vote required in the Council and the 
composition of the Council for the purpose. When in 1923, the Coun- 
cil was called upon to consider the question of the expropriation by 
the Roumanian Government of the property of Hungarian optants, 
an endeavor was made by M. Adatci (Japan) to have the Hungarian 
and Roumanian Governments agree on the submission of the dispute 
to the Court. When the two Governments did not accept this sug- 
gestion, M. Adatci proposed that the Council should ask the Court 
for an advisory opinion. The representative of Hungary eagerly 
accepted this proposal,** and expressed the view that the Council 
could take such action by a majority vote, it being merely a ques- 
tion of procedure within paragraph 2 of Article 5 of the Covenant. 
The representative of Roumania did not agree with M. Adatci’s 
proposal, and independent conciliation was attempted. When the 
matter arose at a later meeting of the Council, Lord Rabert Cecil 
(Great Britain) had no doubt that the Council could ask for an 
advisory opinion without the concurrence of the parties to the dis- 
pute; but no request was made by the Council. 

The Covenant provides (Article 4) that ‘any member of the League 
not represented on the Council shall be invited to send a representa- 
tive to sit as a member at any meeting of the Council during the con- 
sideration of matters specially affecting its interests,’’ and Article 
5 provides for unanimous votes except as otherwise laid down in the 
Covenant and as to “matters of procedure at meetings of the Assem- 


Records of Fourth Assembly, Plenary Meetings, p. 2; Records of Fifth Assembly, Plenary 


Meetings, p. 10. 
"Leagus of Nations Oficial Journal, June, 1923, p. 608. 
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bly or of the Council.” Article 15 provides, in case of a dispute sub- 
mitted, that if the Council's aid does not result in a settlement, “‘the 
Council either unanimously or by a majority vote shall make and 
publish a report containing a statement of the facts of the dispute and 
the recommendations which are deemed just and proper in regard 
thereto;’’ and it envisages the possibility of a report by the Council 
“unanimously agreed to by the Members thereof other than the 
representatives of one or more of the parties to the dispute.’” How 
far these provisions may be interpreted to admit of the Council's 
voting to request the Court for an advisory opinion relating to a 
dispute without the concurrence of the representatives of all parties 
to the dispute, cannot yet be foreseen. The Court itself has adverted 
to the question in but one instance. In its fifth advisory opinion, it 
stated: ‘There has been some discussion as to whether questions 
for an advisory opinion, if they relate to matters which form the 
subject of a pending dispute between nations, should be put to the 
Court without the consent of the parties. It is unnecessary in the 
present case to deal with this topic.”’” 

When in July, 1923, the Council decided to make its seventh re- 
quest for an advisory opinion, relating to the acquisition of Polish 
nationality, this course had been opposed by the Polish representa- 
tive and apparently the opposition persisted down to the time of 
the decision. The minutes of the Council tell us that the Polish 
representative stated, after the Council passed its resolution, “I 
take note of the Council’s resolution, and will bring it to the notice 
of my Government.’’* But thereafter the Polish Government seems 
to have made no protest, and its representative argued before the 
Court when the question submitted was being considered. It may 
be explained, however, that the Council was acting in this case with 
reference to a question brought before it under the Polish Minority 
Treaty,” and for this reason the action taken might not be a precedent 
applicable in other cases. It has been pointed out by the Court 
itself, in the sixth advisory opinion relating to German settlers in 
Poland, that the provision in the Minority Treaties that the Council 
may “ take such action and give such direction as it may deem proper 


*2Publications of the Court, Series B, No. 5, p. 27. Cf., the interesting paper by Sir 
John Fischer Williams on ‘‘The League of Nations and Unanimity,” 19 American Journal 


of International Law 475. 
®League of Nations Oficial Journal, August, 1923, p. 935. _ See also pp. 881-883. é 
*This was very much emphasized by Lord Robert Cecil (Great Britain) at the Council 


meeting on July 4, 1923. 


League of Nations Oficial Journal, August, 1923, p. 882. 
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and effective in the circumstances,’ makes it “ proper for the Council 
to exercise its power under Article 14 of the Covenant to request the 
advice of the Court on points of law.’ 

Whether or not it is necessary that all parties to the dispute before 
the Council should agree before the Council may request an advisory 
opinion, it is clear that once the Court is seised of a question there 
are no parties before it in the strict sense. Hence in connection with 
advisory opinions there is no occasion for an application of Article 
31 of the Statute which provides that the parties will be entitled to 
have judges of their own nationality on the Court. And this ques- 
tion does not seem to have arisen before the Court, though it is to 
be noted that the draft statute of the Advisory Committee of Jurists 
would have assimilated opinions and judgments in this respect. 

The record of three years, both in the Council and in the Court, 
is then full of reassurance as to the use to be made of the Court’s 
advisory jurisdiction. Both bodies seem to appreciate its limitations 
and its possibilities, and both seem to be willing to give the experi- 
ment a fair chance to be proved successful. It has not been pushed 
to an extreme by either body; and on the other hand it has not been 
choked by hostility or sabotage. A practice has grown up which 
points the way for the future and which justifies some general con- 
clusions to be drawn. But before an attempt is made to state these 
conclusions, the use of advisory opinions in other forums may be 
studied, and perhaps some aid may be found for giving them their 
proper setting in a judicial system. 


PROTOTYPES AND ANALOGUES OF ADVISORY OPINIONS 
IN NATIONAL JURISPRUDENCE 


The advisory jurisdiction of the Permanent Court of International 
Justice has been received in various quarters as if it constituted a 
great innovation. The learned Registrar of the Court has, indeed, 
referred to it as a “‘novelty”’,! and many other writers have followed 
his approach. It is, indeed, a departure in connection with the settle- 
ment of international disputes, but it is no novelty in connection with 
the activities of the national courts in many countries; and it is un- 

% Publications of the Court, Series B, No. 6, p. 22. 


1A. Hammarskjéld, ‘“The Early Work of the Permanent Court of International Justice,” 
36 Harvard Law Review, 704, 715. 
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fortunate that in some countries, notably in the United States, the 
existence of this competence has been urged as something which dis- 
tinguishes the Court from courts in general, which makes it not a 
real court. 

It may prove useful, therefore, to review the national court sys- 
tems in various countries and to ascertain how far and in what 
instances such courts also exercise competence to give advisory 
opinions. A word of caution can hardly be necessary against the 
too ready assimilation of the function in national jurisprudence and 
in international jurisprudence. It may be that very different 
considerations ought to prevail, and the desirability of advisory 
opinions in the one field will hardly sustain an argument for them 
in the other. My colleague, Professor Felix Frankfurter, holds the 
opinion that it would be “‘extremely dangerous to encourage ex- 
tension of the device of advisory opinions to constitutional contro- 
versies” in America. Certainly the American courts’ power to 
thwart social legislation by the application of the constitutional 
limitations of due process of law, makes it questionable whether 
legislation ought to be judged before it is tried. The same may not 
be true in Canada, however. But such a view of their bearing on 
American constitutional law has little to do with the possible ser- 
viceability of advisory opinions in dealing with inter-state disputes. 
Both the national and the international situations must be studied, 
and perhaps each will throw some light on the limitations and con- 
ditions which ought to prevail in the other. 


1. UnrTED STATES OF AMERICA. There are two distinct systems of 
courts in the United States of America: the federal courts and the 
state courts. The federal system of courts is headed by the Supreme 
Court of the United States, which refused early in its history to 
give advisory opinions. When the Constitution of the United States 
was being framed in 1787, a proposal was made that ‘each branch 
of the legislature, as well as the supreme executive, shall have author- 
ity to require the opinions of the supreme judicial court upon import- 
ant questions of law, and upon solemn occasions.”* This was mod- 
elled on a provision in the constitution of Massachusetts. Perhaps 
it was the fact that this proposal was defeated, which influenced the 


%See Felix Frankfurter, “‘A Note on Advisory Opinions,” 37 Harvard Law Review, 


002. 
SElliot, Debates on the Federal Constitution, I, 280. 
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justices to refuse to give an opinion when in 1793 it was requested. 

The request was made by President Washington at a time of 
great political excitement over the famous Genet episode, and the 
twenty-nine questions put to the Court were of great difficulty. 
The justices found ‘“‘strong arguments against the propriety of our 
extra-judicially deciding the questions alluded to.’’* This position 
was taken in spite of the fact recorded by an eminent historian that 
“the impression was prevalent at that period that the President had 
the right to seek the opinion of the judges on questions of law.’’ 
Some basis for it is to be found in the actual wording of the United 
States Constitution, which seems to restrict the judicial power to 
“cases” and ‘‘controversies’’.6 At any rate, the Supreme Court of 
the United States has not departed from this precedent, and there 
seems little likelihood of any change in the practice, although the 
possibility of a change has recently been suggested and slightly 
discussed.” 

The state courts are organized as independent systems in each of 
the forty-eight states, and in each state a Supreme Court or Court 
of Appeals is at the head. In a number of the states, these Supreme 
Courts have a power and duty to give advisory opinions, and such 
opinions are frequently given. 

(a) Massachusetts. Advisory opinions have their home in North 
America in the Commonwealth of Massachusetts, where the con- 
stitution of 1780 which is still in force, provides: 


“Each branch of the legislature, as well as the governor and 
council, shall have authority to require the opinions of the 
justices of the Supreme Judicial Court, upon important ques- 
tions of law, and upon solemn occasions. ’”® 


In the one hundred and forty-five years that this provision has 
been in force, about one hundred and fifty advisory opinions have 
been given.* In some instances, they have related to the constitu- 


‘Correspondence and Public Papers of John Jay, III, 488-489. 

SWarren, The Supreme Court in United States History, I, 109. 

®See Mr. Justice Day in Muskrat v. U. S. (1911), 219 U. S. 346, 356. 

7The suggestion was made by Solicitor-General James M. Beck, in an address before 
the Pennsylvania Society in New York on December 20, 1924. It was also made by Pro- 
fessor William Anderson, in an article in the New York Times of April 6, 1924. For a criti- 
cism of the suggestion see F. W. Grinnell, Amer. Bar Assn. Jour., July, 1924, pp. 522-23; 
Felix Frankfurter, ‘‘A Note on Advisory Opinions,” 37 Harvard Law Review, 1002-1009. 

®8Massachusetts General Laws (1921), vol. I, p. lxxxii. (Ch. III, Art. II of the Consti- 
tution.) 

%See the lists in 24 Amer. Law Rev., 378; Ellingwood, Departmental Cooperation in State 
Government (1918), 282-285; and 1r Mass. Law Quarterly, 318. See also In re opinion of 
the Justices (1919) 122 N. E. 763; In re opinion of the Justices (1922) 135 N. E. 173. 
Two opinions were handed downir April, 1925. See the Boston Transcript of April 17, 1925. 
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tionality of proposed legislation. Some attempts have been made 
to change the provision, but they have not succeeded. The Massa- 
chusetts Court is careful to emphasize that the opinions are the 
opinions of the justices and not of the court itself; but there seems 
to be little importance in this distinction, for the justices act officially 
and subject to well-known limitations, and hence it would seem 
possible to say, judicially. It is more significant, in its bearing on 
the degree of authoritativeness of the opinions given, that the court 
refuses to hear arguments relating to the questions submitted for 
opinions, and indeed has no special way of bringing them to pro- 
fessional notice. This limitation seems unnecessary, but it is well 
established. 


(b) New Hampshire. The constitution of the state of New 
Hampshire, originally adopted in 1784, included a provision that 
“each branch of the legislature, as well as the president [now gover- 
nor] and council, shall have authority to require the opinions of the 
justices of the Superior Court upon important questions of law, 
and upon solemn occasions.’ This provision was repeated in the 
constitutions of 1792 and 1902, and the justices have rendered a 
number of advisory opinions in recent years." 


(c) Maine. The constitution adopted in Maine in 1820 provides 
that ‘they [the justices of the Supreme Judicial Court] shall be ob- 
liged to give their opinion upon important questions of law, and upon 
solemn occasions, when required by the Governor, Council, Senate, or 
House of Representatives.’ Numerous opinions have been given in 
recent years.” 

(d) Rhode Island. A provision in the constitution of Rhode Island, 
adopted in 1842 and reaffirmed in an amendment of 1903, provides 
that ‘they [the judges of the Supreme Court] shall also give their 
written opinion upon any question of law whenever requested by 
the governor, or by either house of the general assembly.”™ An 

10Public Statutes of the State of New Hampshire (1900), p. 44, Article 73 of the 
Constitution. 

See the list in Ellingwood, op. cit., 286-288. See also In re opinion of the Justices 
(r920) 112 Atl. 525; Im re Absent Voters’ Law (1921) 113 Atl. 293. In this latter case, 
the justices stated that ‘‘although advisory opinions such as we now are giving are not 
judgments establishing the law, in practice they appear to be relied upon as authority as 
fully as decisions in litigated cases." 

Revised Statutes of the State of Maine (1916), p. 20 (Art. VI, Sec. 3, of Constitution). 

on the list in Ellingwood, op. cit., 279-281; a recent opinion (1924) is to be found in 
12 tl. 354. 


“General Laws of Rhode Island (1923), p. 36 (Art. X, Sec. 3 of the Constitution). For 
the amendment of 1903, see ibid., p. 46, Art. XII, Sec. 2. 
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opinion given in 1883, is said by Mr. Frankfurter to have “ been an 
effective obstruction to the modernization of the Rhode Island Con- 
stitution of 1842.’’!6 

(e) Missouri. The Missouri constitution of 1865 provided for 
advisory opinions, but after ten years’ experience the provision was 
not included in the constitution of 1875.17 

(f) Florida. The Florida constitution of 1868, amended in 1875, 
and the present constitution adopted in 1885, both contain provi- 
sions for advisory opinions. At present, it reads: “The Governor 
may, at any time, require the opinion of the justices of the Supreme 
Court as to the interpretation of any portion of this Constitution 
upon any question affecting his executive powers and duties, and the 
justices shall render such opinion in writing.”** Numerous opinions 
have been given under this provision.!* 

(g) Colorado. The Colorado constitution was amended in 1886 to 
provide that “‘ The Supreme Court shall give its opinion upon import- 
ant questions upon solemn occasions when required by the governor, 
the senate, or the house of representatives; and all such opinions 
shall be published in connection with the reported decisions of said 
court.’"2° Here it is the court, and not merely its judges as individ- 
uals, that gives the opinion, and the provision for publication groups 
the opinions for this purpose with the court’s decisions. The court 
sometimes hears the argument of counsel before giving its opinion.” 

(h) South Dakota. In South Dakota, the constitution of 1889 
provides that ‘‘ the governor shall have authority to require the opin- 
ions of the judges of the Supreme Court upon important ques- 
tions of law involved in the exercise of his executive powers and upon 
solemn occasions.’’? Several opinions have been given in late years.* 

In some of the American states, advisory opinions have been given 
without the authority of the state constitution. In several states, 
the legislature has enacted provisions for such action by the highest 

In re The Constitutional Convention 14 R. I. 649. 

For a list of the opinions, see Ellingwood, op. cit., 290-291. See also In re Opinion 
to the Governor (1918) 102 Atl. 913; Im re Opinion to ‘the Governor (1918) 1ro3 Atl. 513. 

17For a review of the Missouri oe and experience, see Hudson, Permanent Court 
of International Justice (1925) pp. 145-14 

18Revised General Statutes of Florida tasetb. Vol. 1, p. 45 (Art. 4, Sec. 13 of Constitution). 

19See the list in Ellingwood, op. cit., 277-279. See. also, In re Advisory Opinion to the 
Governor (1919) 82 So. 606. 

2°Compiled Statutes of Colorado (1921), p. 35. (Art. 6, Sec. 3 of Constitution.) 

For a list of the a see Minaweed, op. cit., 271-277. See also (1912) 123 Pac. 
660; (1922) 206 Pac. 3 

2South Dakota Resiead Code (1919), p p. 544 art, J §13, of Constitution). 


For a list of opinions, see Ellingw it., 291-292. See also 38 So. Dak. 635 
(1917); 43 So. Dak. 635 (1920); 43 So. Dak. éas => 
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court,** and in a few states advisory opinions have been given with- 
out any legislative authorization either in constitution or statute. 


(a) Delaware. A Delaware statute of 1852 provides that the gov- 
ernor may require the chancellor and judges “to give him their 
opinions in writing touching the proper construction of any provi- 
sion in the Constitution of this State or of the United States, or 
the constitutionality of any law enacted by the legislature of this 
State.’’ Few such opinions have been requested, though an opinion 
was recently given in 1919.% 


(b) Vermont. A statute enacted in Vermont in 1864 provided 
that when in his opinion the interests of the state demand it, the 
governor might require the opinion of the judges of the Supreme 
Court “upon any question of law connected with the discharge of 
his duties,’’ and imposed on the judges the duty to give an opinion; 
but this statute was repealed in 1915. 


(c) Alabama. The legislature of Alabama has quite recently enacted 
legislation providing for advisory opinions. The statute says,” 


“Section 1. The Governor by a request in writing, or either 
House of the Legislature by a resolution of such House, may 
obtain written opinion of the justices of the Supreme Court of 
Alabama, or a majority thereof, on important constitutional 
questions and 

Section 2. The opinion of the justices of the Supreme Court 
herein provided for shall not be binding upon the State or any 
department thereof, nor even upon the departments requesting 
it, or the justices giving the opinions; but such opinions shall 
be advisory merely. The object and purpose of this Act being 
to give more confidence and assurance to the validity and con- 
stitutionality of important acts or contemplated acts of the 
Governor and the Legislature, and to declare the public policy 
of the State as to requesting and giving opinions of the justices 
of the Supreme Court as herein provided. 

Section 3. The justices of the Supreme Court may request 
briefs from the attorney general, and may receive briefs from 
other attorneys as amicus curiae, as to such questions as may 
be propounded to them for their answers.” 


Since its enactment, the validity of this statute seems to have been 
upheld by the court, and at least one opinion has been handed down.” 


ae Minnessta statute to this effect was declared unconstitutional in 1865. See 10 
inn. 78. 

%In re School Code of 1or9, 30 Del. 406. mag Atl. 39 (1919). 

*Vt. Laws, 1864, p. 77: Vt. — 1915, No. 84. 

Alabama General Acts, 1923, 

%J% ve Opinions of the Sentient, or So. 487 (1923). 
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(d) Oklahoma. A statute passed in Oklahoma in 1903, provided 
that convictions requiring death sentences should be notified to the 
governor who might “thereupon require the opinion of the Judges 
of the Supreme Court or any of them” upon the statement fur- 
nished to him. Numerous opinions have been given in recent years 
by the Criminal Court of Appeals.** 

(e) New Jersey. A New Jersey statute of 1873 provides that if the 
governor has reason to believe that any law or joint resolution filed 
by the secretary of state was not duly enacted, he may direct 
the attorney-general to petition the Supreme Court to declare that 
it is void, and that the Supreme Court shall have power to dismiss 
such petition or to declare the legislation or any part thereof void. 
This power was exercised in 1912 when the Supreme Court declared 
an act amending an act concerning public utilities to be void.* 

Instances in which advisory opinions have been given without 
legislative authorization have occurred in several states,” but they 
have been sporadic and little purpose is to be served by extensive 
study of them, as it is now generally thought in America that courts 
should not follow them as precedents. 


2. CANADA. The Supreme Court of the Dominion of Canada has 
had the duty of giving advisory opinions since it was created in 1875. 
Important questions of defined categories may be referred to it by 
the Governor in Council “for hearing and consideration.” Its 
opinion is required by statute* to be ‘‘ pronounced in like manner as 
in the case of a judgment upon an appeal to the Court.” In cases of 
questions of constitutionality of provincial legislation, the attorney 
general of the province must be notified. The court has power to 
direct that any interested persons be notified also. In case of need, 
counsel ‘may be requested to appear and argue at public expense. 
Appeal lies to the Judicial Committee of the Privy Council, and 
for this purpose the opinion is treated as a final judgment. Many 
such appeals are prosecuted. The court may also examine and re- 
port on private bills or petitions for private bills presented to the 
Senate or House of Commons. 

Revised Statutes of Oklahoma, 1903, sections 5588, 5589. 

Opinion of the Judges (1909) 105 Pac 684; Jn re Opinion of Judges (1911) 118 Pac. 
156; In re Opinion of the Judges (1920) 189 Pac. 198, /m re Blakely (1921) 195 Pac. 146; 
In re Ledbetter (1921) 195 Pac. 149. Cf. /m re Opinion ot the Judges (1912) 128 Pac. 734. 

817m re an Act concerning Public Utilities (1912) 84 Atl. 706. 

®Especially in Connecticut, Kentucky, Nebraska, New York and Pennsylvania. See 
Ellingwood, op. cit., 64 ff. On advisory opinions in New York, see Peopie 9. Green (1845) 
1 Dens 614; New York v. McAneny (1921) 190 N. Y. Supp. 87; Lincoln, Messages from 


the Governors, Siate of New York, 1044-1054 
2Rev. Stat. 1906, c. 139, 60, 61. 
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More than thirty opinions have been given by the Supreme Court 
in fifty years.“ In the current year, a most important reference 
has been made by the Governor in Council. On January 12, 1925, 
after consideration of the matter by the Minister of Labor and the 
Minister of Justice, the Governor in Council referred the following 
questions to the Supreme Court “for hearing and consideration, 
pursuant to the authority of Section 60 of the Supreme Court Act”’ :* 


(1) What is the nature of the obligation of the Dominion 
of Canada as a member of the International Labour Conference, 
under the provisions of the Labour Part (Part XIII) of the 
Treaty of Versailles and of the corresponding provisions of the 
other Treaties of Peace, with relation to such draft conventions 
and recommendations as may be from time to time adopted by 
the said Conference under the authority of and pursuant to the 
aforesaid provisions? 

(2) Are the legislatures of the provinces the authorities 
within whose competence the subject-matter of the said draft 
convention (copy of which is herewith submitted) in whole or 
in part lies and before whom such draft convention should be 
brought, under the provisions of Article 405 of the Treaty of 
Peace with Germany, for the enactment of legislation or other 
action? 

(3) If the subject-matter of the said convention be, in part 
only, within the competence of the legislatures of the provinces, 
then in what particular or particulars, or to what extent, is 
the subject-matter of the draft convention within the competence 
of the legislatures? 

(4) If the subject-matter of the said draft convention be, 
in part only, within the competence of the legislatures of the 
provinces, then in what particular or particulars, or to what 
extent, is the subject-matter of the draft convention within 
the competence of the Parliament of Canada? 

The advisory opinion was given only a few weeks ago. Here, 
then, the advisory opinion is used to smooth the way to international 
cooperation. 

In the provinces of the Dominion of Canada, advisory opinions 
are well established. In seven provinces, the highest courts have 
this advisory jurisdiction. 

“See Cameron, Supreme Court of Canada (3 ed., 1924), pp. 231, 234, 235. See also 
In re County Courts of British Columbia (1892) 21 S.C. R. 446; In re Railway Act Amend- 
ment (1905) 36 S. C. R. 136; Jn re International and Interprovincial Ferries (1905) 36 
S. C. R. 206; Jn re references by Governor General (1910) 43 S. C. R. 536; In re Amend- 
ment of the Marriage Act (1912) 465 C. R. 132; Jn re Fishing in British Columbia (1913) 
47 S. C. R. 403; Jn re Legislation ot Alberta concerning Railways (1913) 48 S. C. R. 9; 
In re Incorporation of Companies (1913) 48 S. C. R. 331; Jn re Insurance Act (1913) 48 
S. C. R. 260; /n re Chiet Justice of Alberta (1922) 64 S. C. R. 135; Im re Upper Canada 
Improvement Fund (1890), Coutlée, LU mreported Cases, 98; In re Canada Temperance Act 


(1907), Coutlée, op. cit., 204; 1m re Canadian Pacific Railway, Coutlée, op. cit. 323. 
*From a certified copy. 
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(a) Ontario. A wider use of advisory opinions has been made in 
the Province of Ontario than elsewhere in Canada. An Act for ex- 
pediting the decision of constitutional and other provincial ques- 
tions was passed in 1890,* authorizing the Lieutenant-Governor in 
Council to ‘‘refer to a Divisional Court or to a judge of the Supreme 
Court for hearing and consideration any matter which he thinks 
fit.” The Act is modelled on the Dominion Act of 1875. It is 
provided that ‘“‘the opinion of the Court shall be deemed a judg- 
ment of the Court, and an appeal shall lie therefrom as from a 
judgment in an action.” Appeals to His Majesty in His Privy 
Council are expressly provided for. At least nine opinions have been 
the result of this statute,*’ and in some of these cases appeal has gone 
to the Judicial Committee of the Privy Council in English. 

(b) Nova Scotia. The Nova Scotia statute concerning the decision 
of constitutional and other provincial questions** of 1890, follows 
very closely the Dominion Act of 1875, but the advisory opinions 
under it seem to be rare.*® 

(c) Manitoba. A Manitoba statute* of 1890 follows very closely 
the Ontario statute, and advisory opinions have been given in at 
least three important cases,“ 

(d) British Columbia. The British Columbia Act respecting the 
determination of constitutional questions” is somewhat more elab- 
orate. It was first enacted in 1891. It requires opinions to be 
published in the Gazette. At least six opinions have been reported 
under this Act.# 

(e) Quebec. The Quebec statute on advisory opinions“ dates 
from 1898. It differs in some respects from the statutes in other 
provinces. At one time the opinion was said to be “advisory only 


%*Rev. Stat. of t91t4, c. 85. 

877m re an Act respecting Assignments and Preferences by Insolvent Persons (1893) 
20 Ont. L. R. 480; In re Queen's Counsel (1896) 23 Ont. L. R. 792; In re Liquor License 
Act [1897] A. C. 231; In re Lord's Day Act of Ontario (1902) 1 Ont. Weekly Rep. 312; In re 
a Medical Act (1906) 13 Ont. L. R. 501; In re Brothers of Christian Schools [1907] 

. oo In re Bread Sales Act (1911) 23 Ont. L. R. 238; In re Race _— (1921) 49 
Ont. L. 69 339; In re Reciprocal Insurance Legislation (1922) 53 Ont. L. R. 195; In re 
Judicature Act (1924), 26 Ontarto Weekiy Notes 411. 

8Rev. Stat. of 1923, ¢ 226 

39See In re Nova Scotia Temperance Act (1917) 51 Nova Scotia L. R. 405. 

“Rev. Stat. of 1913, c. 38. 

*\{n re Liquor Act (1901) 13 Manitoba L. R. 239; In re Initiative and Referendum Act 
(976) 27 Manitoba L. R. 1; In re the Act to amend the Lord's Day Act (1923) 33 Manstoba 

- R. 197. 

“Rev. Slat. of 1924, c. 46. See also c. §2. 

Jn re Coal Mines Regulation Amendment Act (1806) 5 B. C. R. 306; In re Debts 
Act (1896) 5 B. C. R. 246; Im re Assessment Act (1902) 9 B. C. R. 60, 200; Jn re Coal Mines 
Regulation Act and Amendment Act (1904) ro B. C. R. 408; In re British —_ Pro- 
hibition Act (1918) 26 B. C. R. 137; Jm re Public Enquiries Act (1919) 27 B. C. R. 361. 

“Rev. Stat. 1909. §§579-583.- 

C43 J 


oe Se aie 


Sor Ragga SPR ea oe i 





360 


and cannot be appealed from;” but the Act was amended in 1916 
so as to allow appeal to His Majesty in Privy Council from an opin- 
ion on questions concerning the rights of Canada or Quebec as to 
fisheries.“ The opinions seem to be rare.“ 

(f) Saskatchewan. A statute providing for advisory opinions 
dates from 1901, entitled an act respecting the decision of constitu- 
tional and other provincial questions.‘’ It follows very closely the 
Ontario Act, and it has apparently not been resorted to. 

(g) New Brunswick. The New Brunswick Judicature Act of 1906 
provides for actions by the Attorney-General of the Province or for 
the Dominion to obtain a declaration as to the validity of legislation 
“though no further relief should be prayed or sought.’** It has 
apparently not been resorted to. 

3. Great Britain. Advisory jurisdiction is by no means strange 
in English jurisprudence. The clearest basis for it is to be found in 
the statute which created the Judicial Committee of the Privy 
Council, in 1833, entitled “‘An Act for the better Administration of 
Justice in His Majesty’s Privy Council,’’** which provides (Section 
IV) that “it shall be lawful for His Majesty to refer to the said 
judicial committee for hearing and consideration any such other 
matters whatsoever as His Majesty shall think fit; and such com- 
mittee shall thereupon hear or consider the same, and shall advise 
His Majesty thereon in manner aforesaid.” It is further provided 
(Section V) that “no report or recommendation shall be made to 
His Majesty unless a majority of the members of such judicial com- 
mittee present at the hearing shall concur in such report or recom- 
mendation.”” Important matters have been referred to the Judicial 
Committee of the Privy Council under this authority. The most 
recent instance was the reference on June 25, 1924 of certain questions 
concerning the application of the “Articles of agreement for a 
treaty”’ between Great Britain and Ireland. Four questions were 
submitted, and on July 22, 1924, the Judicial Committee met to 
consider them. Arguments were heard, the British Government 
being represented by the Attorney-General and the Government of 
Northern Ireland being represented by counsel. During the pre- 
sentation a fifth question was submitted, on July 25, 1924. At the 

*Statutes of 1916, c. 10. 

“See In re questions relatives aux droits exclusifs de pécher dans les eaux, sujettes 
a la marée (ror7) Q. R. 26 K. B. 289, [1921] 1 A. C. 413. 

“7Rev. Stat. of 1920. c. 49. 


“New Brunswick Statutes, 1906, C. 37, sec. 21. 
#3 and 4 William IV, c. 41. 
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close of two days’ hearing, Lord Dunedin stated that “the advice 
of the Committee would be tendered confidentially to His Maj- 
esty.”"” The report was made shortly afterward, and approved by 
an Order in Council on July 31, 1924, and made public by the Colo- 
nial Office on August 1, 1924. It was published at the time as a com- 
mand paper," but was not later included in the regular reports of 
appeal cases.™ 

In 1846, the petition to the Crown by certain inhabitants of the 
Island of Cape Breton against the annexation of that Island to the 
Province of Nova Scotia was referred by Her Majesty to the Judicial 
Committee of the Privy Council, “with directions that the peti- 
tioners should be confined in their argument before that tribunal to 
the legal question raised by the petition, and were not to be per- 
mitted to enter into any questions of public convenience or policy.” 
This matter was in many respects analogous to an inter-state dispute 
between Cape Breton and Nova Scotia, and the latter was invited 
to appear to present its case but declined. No judgment was de- 
livered, but after argument for the petitioners and the Crown, a 
report was made which Her Majesty in Council confirmed.® 

In 1853, Her Majesty referred to a mixed Committee of her Privy 
Council a question regarding the exercise of the prerogative right 
of the Crown in the Island of Jersey, a question described as “‘ being 
one as well of policy as law.’’ Various petitions and various enact- 
ments of the legislature of Jersey were referred for advice and con- 
sideration, though it is not clear that the reference was under the 
Act of 1833. No judgment was pronounced, but a report was made 
to Her Majesty in Council on December 3, 1853, which was later 
confirmed by an Order in Council revoking previous Orders in Coun- 
cil which were to have applied to Jersey and approving certain legis- 
lation of the States of the Island. Several somewhat similar opin- 
ions have later been given, relating to questions arising in Jersey 
and Guernsey, but by the Lords of the Committee of Council for 
the affairs of Jersey and Guernsey.* 


For a criticism of this course, see 59 Law ane 495. This criticism is based on a 
questionable application of Section III oP the Act of 1833. 

81Cmd. 2214 (1924). See also 59 Law Journal 517. : 
I te the author’s synopsis entitled, ‘The Irish Boundary Question,” 19 Amer. Jour. 

nt. Law 150. 

Bln re the Island of Cape Breton (1846) 5 Moore's P. C. Cases 259. 

547n re the States of Jersey (1853) 9 Moore's P. C. Cases 185. 

See In re the States of Jersey (1858) 11 Moore's P. C. Cases 320: In re the States of 
Guerseny (1861) 14 Moore's P. C. Cases 368; In re the States of Jersey (1862) 15 Moore's 

P. C. Cases 195; In the matter of The Jersey Jurats (1866) L. R.. 1 P. C. Appeals 94. See 
also in matter of a special reference from the Bahama Islands [1893] A. C. 138. 
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An important opinion was given by the Judicial Committee of the 
Privy Council in 1918, on a reference under Section 4 of the Act of 
1833, relating to a question arising in Southern Rhodesia.* In this 
instance Lord Sumner stated that “‘in view of the unusual character 
and general importance of the questions involved in this reference, 
their Lordships will state, publicly and fully, their reasons for the 
report, which they propose humbly to lay before His Majesty.” 
The reference in this instance had been made on June 16, 1914, but 
the opinion was not given until July 26, 1918. 

The Judicial Committee of the Privy Council also entertains 
appeals from Canadian Courts, when the latter are asked for ad- 
visory opinions. For instance, the Dominion Act respecting the 
Supreme Court of Canada provides, with reference to advisory 
opinions by the Supreme Court of Canada, that (paragraph 6) ‘‘The 
opinion of the court upon any such reference, although advisory 
only, shall, for all purposes of appeal to His Majesty in Council, be 
treated as a final judgment of the said court between parties.’’5? 
Many appeals have come from the Supreme Court of Canada,** 
and some have come directly from the provincial courts of British 
Columbia,** Ontario,*® Manitoba,® and Quebec.” In 1911, when an 
attack was made on the legislation which is the basis of these ap- 
peals, Lord Loreburn pronounced in its favor in no unequivocal 
terms: ‘‘ The Members of the Judicial Committee are all Privy Coun- 
cillors, bound as such to advise the Crown when so required in that 
capacity.’’® 

The advisory competence of other courts in Great Britain seems 


%Jn re Southern Rhodesia [roro] A. C. 211. 

57Rev. Stat. of Canada. 1906, c. 139. 60. 

58/m re the Liquor License Act, 12 Legal News (Montreal) 206; Brophy v. Atty-Gen. of 
Manitoba |1895| A. C. 202: Atty-Gen. for Ontario v. Alty-Gen. for the Dominion [1896] A. C. 
348; Alty-Gen. for the Dominion v. Attornevs-Gen. for Ontario, Quebec and Nova Scotia 
[1898] A. C. 700; Alty-Gen. for Prince Edward Island v. Alty-Gen. for the Dominion \1905] 
A. C. 37: Grand Trunk Ry. Co. of Canada v. Atty-Gen. of Canada |19071 A. C. 65; Alty-Gen. 
for Ontario v. Aity-Gen. for Canada |t912| A. C. 571: In re Marriage Legislation in Canada 
{r9o12! A. C. 880; Alty-Gen. for British Columbia v. Alty-Gen. for Canada |1914} A. C. 153; 
Alty-Gen. for Alberta v. Atty-Gen. for Canada {1915] A. C. 363; Alty-Gen. for Canada v. Ally- 
Gen. for Alberta |1916] A. C. 588; Altty-Gen. for Ontario v. Atty-Gen. for Canada |1916] 
A. C. 598: Brooks-Bidlake & Wittall, Ltd. v. Atty-Gen. for Brit. Columbia |1923] A. C. 450: 
Aity-Gen. for Brit. Columbia v. Alty-Gen. of Canada [1921] A. C. 203. 

594 ity-Gen. of Brit. Columbia v. Ostrum |1904| A. C. 144. 

604A ity-Gen. of Ontarto v. Alty-Gen for Canada (1894) A. C. 189; Brewers’ and Malisters’ 
Assn. of Ontario v. Alty-Gen. for Ontario |1897| A. C. 231: Brothers of Christian Schools v. 
Minister of Education for Ontarto |1907| A. C. 69. Alty-Gen. for Canada v. Alty-Gen. for 
Ontario |1898| A. C. 247; Alty-Gen. for Ontario v. Hamilton St. Ry. Co. |1903] A. C. 524. 

8A tty-Gen. of Manitoba v. Manitoba License Holders’ Association |1902] A. C. 73; In re 
Initiative and Referendum Act [1919] A. C. 935; Lord's Day Alliance of Canada v. Alty- 
Gen. for Manitoba |1925| A. C. 384. 

A tty-Gen. for Canada v. Alty-Gen. for Quebec [1924] 1 A. C. 413. 

8A tty-Gen. for Ontario v. Atty-Gen. for Canada [1912] A. C. 571, 585. 
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now to be less clear. Lord Loreburn referred in 1911 to the “‘almost 
or altogether obsolete practice of His Majesty’s judges in England 
being questioned by the Crown as to the state of the law;” but in 
regard to the House of Lords, he thought it beyond doubt that 
“when exercising its judicial functions as the highest Court of Appeal 
from the courts of the United Kingdom, that House has a right to 
summon the judges and to ask of them such questions as it may think 
necessary for the decision of a particular case.’’* And he even found 
authority ‘‘for saying that the House of Lords possesses in its legisla- 
tive capacity a right to ask the judges what the law is.” 

4. Austria. The Austrian constitution of 1920 makes provision 
for advisory opinions in the following articles: 


“Article 139. (1) The Supreme Constitutional Court shall 
render judgment upon the illegality of ordinances of a federal 
or state authority on the application of a court; but if such an 
ordinance shall constitute the basis of a judgment of the Supreme 
Constitutional Court, it may render judgment on its own 
responsibility. 

It shall also render judgment upon the illegality of ordinances 
of a state authority on application of the Federal Ministry. It 
shall also render judgment upon the illegality of ordinances of 
a federal authority on application of a state ministry. 

(2) The judgment of the Supreme Constitutional Court, by 
which an ordinance is annulled as being illegal, shall obligate the 
competent authority to publish the annulment immediately. 
The annulment shall become effective on the day of publication. 

Article 140. (1) The Supreme Constitutional Court shall 
render judgment, on application of the Federal Ministry, upon 
the unconstitutionality of state laws: on application of a state 
ministry, upon the unconstitutionality of federal laws: but if 
such a law constitutes the basis of a judgment of the Supreme 
Constitutional Court, it may render judgment upon its own 
responsibility. 

(2) The application mentioned in Paragraph 1 may be made 
at any time; the ministry that makes the application must com- 
municate it immediately to the competent state ministry or the 
Federal Ministry, as the case may be. 

(3) The judgment of the Supreme Constitutional Court by 
which a law is annulled as being unconstitutional, shall obligate 
the Federal Chancellor or the competent chief executive officer 
of a state to publish the annulment immediately: the annulment 
“Cf. Giles v. Grover (1832) 1 Clark & Finnelly 72; McNaghten’s Case (1843) ro Clark 

& Finnelly 200; O'Connell v. Queen (1844) 11 Clark & Finnelly 155. See, however, In re 
Westminster Bank (1834) 2 Clark & Finnelly 191. 


%[{tor2] A. C. 584-585. 
*McBain & Rogers, New Constitutions of Europe (1922). 288-2809. 
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its constitution of that date. 


shall become effective on the day of the publication, unless the 
Supreme Constitutional Court determines a period of time at 
the expiration of which the annulment shall become effective. 
This period of time may not exceed six months.” 


5. Butcaria. The Bulgarian law of December 19, 1898, concern- 
ing the organization of courts, provides: 


“Article 47. The Supreme Court of Cassation sitting as a 
full court in council shall on the demand of the Minister of Jus- 
tice establish the law on doubtful questions arising in practical 
affairs and on which the courts have differed. Interpretations 
thus given by the Supreme Court of Cassation shall be pub- 
lished by the Minister of Justice for the information and direc- 
tion of the tribunals.” 


6. CotomstA. The constitution of Colombia of 1886 provides 
for advisory opinions as follows:*? 


““Article 84. The judges of the supreme court shall be entitled 
to be heard in the discussion of bills relating to civil legislation 
and judicial procedure. 


Article 90. If a biil is objected to on the ground that it is un- 
constitutional, it shall be excepted from the provision of Article 
88. In this case, if the houses insist upon its passage, the bill 
shall be referred to the Supreme Court, which, within six days, 
shall pass upon the subject. If the decision of the court is favor- 
able to the bill, the President shall approve it. If the decision is 
unfavorable, the bill shall be sent to the archives.” 


7. Costa Rica. The constitution adopted in Costa Rica in 
1917 provided :** 


“Article 84. If the opposition of the executive is based on the 
fact that the law is unconstitutional, and the chambers should 
re-enact it, it shall be referred to the Supreme Court of Justice 
to decide the matter within ten working days. Should the major- 
ity of all the Justices of the Supreme Court decide that the bill 
is constitutional, it shall be the duty of the executive to give it 
his approval. In the contrary case, the bill shall be considered 
disapproved, and shall be placed on file.” 


8. CZECHOSLOVAKIA. The new state of Czechoslovakia enacted 
an Introductory Law on February 29, 1920, at the time of adopting 
Under the latter (Article 54), a com- 
mittee of twenty-four is created with certain legislative power, and 
it is provided in paragraph 13 that,** 


*TRodriguez. American Constitutions (1905). IT, 336-338. 
Wright, The Constitutions of the States at War (1919), p. 133. 
*®McBain & Rogers The New Constitutions of Europe, 322. 
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the “(13) The Constitutional Court shall have jurisdiction over 
at such provisions of this committee as underordinary circumstances 
ve, would require the enactment of legislation, and therefore all 


such provisions shall be laid before it by the Government simul- 
taneously with their publication in the record.” 


“ern- The Constitutional Court is created by the Introductory Law 
(Article III). 

a g. FINLAND. The 1919 constitution of Finland provided for 

a advisory opinions in the following terms:” 

ns “Article 18 [§2]. The President of the Republic shall exercise 

b- his right of initiating laws by submitting proposals of law to the 

C- Chamber. Proposals of law shall be elaborated by the Council 


of State. The advice of the Supreme Court or of the Supreme 
Administrative Court or of both of these courts may be requested 


des upon the subject of the proposals thus submitted. The exercise 

of the right of initiating laws by the Chamber itself is deter- 
d mined by the organic law of the Chamber of Representatives. 
n Article 19[§1]._ Laws adopted by the Chamber shall be pre- 


sented to the President of the Republic for his approval. The 
President may request the advice of the Supreme Court or of the 
Supreme Administrative Court or of both of these courts in re- 
l spect to the subject of such a law, according to the nature of the 
question involved.” 
> 10. Honpuras. In Honduras, the constitution in force since 
1894 with the exception of a brief interval in 1904, provides:” 
“Article 100. Whenever a bill not introduced by the Supreme 
in Court of Justice has for its object the reformation or abrogation 
of any of the provisions contained in the Codes of the Republic, 
it shall not be discussed without hearing first the opinion of that 
tribunal. The court shall publish its report within such period 
as Congress may designate. This provision does not extend to 
laws of political, economic or administrative character.” 
11. IRAQ. In Iraq, an organic law was passed by a constituent 
assembly on July 10, 1924, providing: 
“Article 83. For the purpose of deciding questions regard- 
ing the interpretation of the provisions of this Organic Law or 


d for the purpose of deciding whether a law or regulation in force 
| contravenes the provisions of this Organic Law, the High Court 
8 shall be convened when necessary by Royal Iradah to be issued 


. in pursuance of the recommendation of the Cabinet.” 
12. NICARAGUA. The constitution of 1911 in Nicaragua provides:™ 


I bid., pp. 470-471. 

Wright, op. cit., p. 326. 

"League of Nations Document, C. 412, 1924, VI. 
BWright, The Constitution of the States at War, 444-5. 
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‘Article 99. Whenever the purpose of a bill not emanating 
from the Supreme Court of Justice is to revise or repeal provi- 
sions of the Civil Code, Penal Code, Code of Commerce, Mining 
Code or Code of Procedure, it shall not be discussed without hear- 
ing the opinion of said Court, which shall give it either during 
the same session or that of the next year, according to the extent, 
importance, or urgency of the bill.” 





13. Norway. The constitution of Norway of 1814 provides:” 


“Article 83. The Storthing may procure the opinion of the 
Supreme Court upon questions of law.” 


14. PANAMA. The constitution of 1904 in Panama provides:75 

“Article 105 [§2]. If the executive power objects to a bill on 
the ground of unconstitutionality, and the National Assembly 
insists upon its passage, the bill shall be referred to the Supreme 
Court of Justice, which shall render its decision within six days. 
If the action of the Assembly is sustained by the Court, the execu- 
tive power shall be bound to sanction and promulgate the bill 
as a law; if the bill is pronounced unconstitutional, it shall be 
sent to the archives.” 


15. SALVADOR. The constitution of Salvador of 1886 provides: 


“Article 79. Bills not introduced by the Supreme Court of 
Justice, dealing with matters tending to reform or repeal any pro- 
vision contained in the codes of the Republic, shall not be dis- 
cussed without hearing the opinion of the said court, and this 
opinion shall be given either during the same session of the As- 
sembly or in the following year, as the importance, urgency, or 
length of the bill may demand. This provision is not applicable 
to laws of political, economical, or Executive order.”’ 


16. SWEDEN. The Swedish constitution of 1809 gives legislative 
power to the Riksdag in concert with the King, and provides:” 


“ Article 87 [in part]. If the Riksdag decides to adopt a new law, 
or to amend or repeal an old one, its project shall be submitted 
to the King, who shall consult the Council of State and the Su- 
preme Court regarding it, and after having reached a decision 
shall inform the Riksdag of his consent to its proposal or of his 
reasons for refusing consent. . . . If the King wishes 
to propose a bill to the Riksdag, he shall obtain the opinion of 
the Council of State and of the Supreme Court regarding the 
matter and shall present his proposal, together with such 
opinions, to the Riksdag; the Riksdag shall then proceed with 
the proposal according to the Riksdag law.” 


74Dodd, Modern Constitutions (1909), II, 139. 
%Ibid., 472. 

%Rodrigu2z, American Constitutions, I, 278. 
Dodd, Modern Constitutions (1909), II, 241. 
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367 
ApDvisory OPINIONS OF OTHER INTERNATIONAL BODIES 


An interesting by-product of Article 14 of the Covenant has been 
the extension of the use of advisory opinions in connection with 
international cooperation. Mention may be made, first of all, of 
the action taken by the Council of the League of Nations in the first 
dispute brought before it, concerning the Aaland Islands question 
between Sweden and Finland in 1920. When Finland maintained 
that this dispute arose out of a matter which by international law 
was solely within her domestic jurisdiction, the Council found it 
necessary to set up a special commission of jurists to deal with the 
question, and to give what was in effect an advisory opinion. It 
is significant that the report adopted at the time declared that the 
question of competence ‘would have been placed . . ._ before 
the Permanent Court of International Justice, had that body already 
been established.” In various other cases in which the Council 
has made use of committees of jurists during the past five years, we 
may say that something more than ordinary legal advice was being 
sought. Some of these can quite properly be given the greater 
dignity of advisory opinions, in view of the conditions under which 
these committees meet and do their work. 

In several instances, the power of the Council to request advisory 
opinions has been noted and reference to it has been made in inter- 
national acts. In the agreement of 1921 between Sweden and Fin- 
land with reference to the Aaland Islands, it was provided (Article 7) 
that “‘the Council shall, in any case where the question is of a juridical 
character, consult the Permanent Court of International Justice.’ 
In the Latvian declaration concerning minorities, of July 7, 1923, it 
was provided 


“In case of a difference of opinion on questions of law or of 
fact concerning the present declaration, the Latvian Govern- 
ment reserves the right to ask that that difference of opinion 
be referred to the Permanent Court of International Justice for 
an advisory opinion. It should be clearly understood that the 
Council will also have the right to ask for the question to be 
referred to the Court.” 

And the Council resolution concerning minorities in Esthonia, 
accepted by Esthonia, provides: 

1League of Nations Official Journal, July-August, 1920, 249. 

2Minutes of the Council, 13th session, 53. 


*League of Nations Official Journal, 1923, 933- 
‘League of Nations Oficial Journal, 1923, p. 1311. 
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“Tn the event of any difference of opinion on questions of law 
or of fact in regard to this resolution, such difference of opinion 
may be referred to the Permanent Court of International Justice 
for an advisory opinion.” 


But the recent growth of international machinery has made it 
possible for a new use to be made of the device of advisory opinions, 
and a kind of advisory competence is now being conferred by treaty 
on bodies which are not courts and not indeed juristic in their nature. 
This departure was first made at the Conference on Transit and 
Communications held at Barcelona, in 1921. The Statute on Free- 
dom of Transit, drawn up at that time contained the following 
provision 

_ “Article 13 (in part). In order to settle such disputes, however, 

in a friendly way as far as possible, the Contracting States 

undertake, before resorting to any judicial proceedings and 
without prejudice to the powers and right of action of the Council 
and of the Assembly, to submit such disputes for an opinion to 
any body established by the League of Nations, as the advisory 
and technical organization of the Members of the League in 

matters of communications and transit. In urgent cases, a 

preliminary opinion may recommend temporary measures in- 

tended, in particular, to restore the facilities for freedom of tran- 


sit which existed before the act or occurrence which gave rise to 
the dispute.” 


Similarly the Statute on the régime of navigable waterways of the 
same date® has the identical provision (Article 22) except that in 
the last sentence, the words “free navigation” occur instead of 
“freedom of transit.’’? 

The second Conference on Transit and Communications, meeting 
at Geneva in 1923, followed the precedent of Barcelona. The Statute 
on the international régime of railways, annexed to the Convention 
of December 9, 1923,* contains (Article 35) a provision not dis- 
similar, as does also the statute on maritime ports (Article 21) an- 
nexed to the Convention of December 9, 1923. Similar provisions 
may also be found in the convention’® on the transmission in 

5Article 13 of the statute annexed to the Convention of April 20, r921. See 7 League of 
Nations Treaty Series, p. 31. 

*Annexed to the Convention of April 20, 1921. See 7 League of Nations Treaty Series, 
37, 63. 
7The Memel Convention of May 8, 1924 provides (Annex III, Article 3, §r) that Article 
13 of the Statute on Freedom of Transit must be complied with. See 31 League of Nations 
Treaties Sale, D- 113. 

8League of Nations Document C.28 M.14, 1924, VIII, pp. 85, 93. 


*League of Nations Document C.29.M.15, 1924, VIII, pp. 97, 102. 
League of Nations Document C.30.M.16, 1924, VIII, pp. 93. 95- 
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transit of electric power (Article 12) and the convention" on develop- 


W 
n ment of hydraulic power (Article 12). The convention” for the 
e simplification of customs formalities of November 3, 1923, has the 
following interesting provision (Article 22): 
e it “Should a dispute arise between two or more contracting states 
ons, as to the interpretation or application of the provisions of 
aty the present Convention, and should such dispute not be settled 
either directly between the parties or by the employment of any 
er other means of reaching agreement, the parties to the dispute 
and may, before resorting to any arbitral or judicial procedure, submit / 
ree- the dispute, with a view to an amicable settlement, to such tech- ; 
‘ing nical body as the Council of the League of Nations may appoint ; 
for this purpose. This body will give an advisory opinion after t 
hearing the parties and effecting a meeting between them if ' 
L necessary. 
3s The advisory opinion given by the said body will not be bind- 14 
d ing upon the parties to the dispute unless it is accepted by all i 
il of them, and they are free either after resort to such procedure 5; 
o or in lieu thereof to have recourse to any arbitral or judicial 4 


y procedure which they may select, including reference to the Per- 


a manent Court of International Justice as regards any matters ; 
e which are within the competence of that Court under its Statute. \ 
” If a dispute of the nature referred to in the first paragraph of yi 
- this Article should arise with regard to the interpretation or B 
2 application of paragraphs 2 or 3 of Article 4, or Article 7, of the % 
present convention, the parties shall, at the request of any of a 
the them, refer the matter to the decision of the Permanent Court of 4 
e: International Justice, whether or not there has previously been a 
a recourse to the procedure prescribed in the first paragraph of a 
of this Article. a 
The adoption of the procedure before the body referred to d 
ing above or the opinion given by it will in no case involve the sus- 4 
aie pension of the measures complained of; the same will apply in a 
. the event of proceedings being taken before the Permanent 
— Court of International Justice, unless the Court decides otherwise 
dis- under Article 41 of the Statute.” . 
_ This precedent has more recently been followed in the Opium a 
= Convention of February 19, 1925, Article 32 of which provides:* ‘ 
a“ “1. In order as far as possible to settle in a friendly manner a 
us of disputes arising between the Contracting Parties in regard to 
ries, the interpretation or application of the present Convention which 
ticle they have not been able to settle through diplomatic channels, 
tions the parties to such a dispute may, before resorting to any pro- 
UI bid., pp. 97 


, 98. 
1230 League of Nations Treaty Series, pp. 371, 401. 
BLeague of Nations Document C.88.M.44, 1925, XI, p. 9. 
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ceedings for judicial settlement or arbitration, submit the dispute 
for an advisory opinion to such technical body as the Council 
of the League of Nations may appoint for this purpose. 

2. The advisory opinion shall be given within six months 
commencing from the day on which the dispute has been sub- 
mitted to the technical body, unless this period is prolonged by 
mutual agreement between the parties to the dispute. The 
technical body shall fix the period within which the parties are 
to decide whether they will accept the advisory opinion given 
by it. 

3. The advisory opinion shall not be binding upon the parties 
to the dispute unless it is accepted by each of them. 

4. Disputes which it has not been found possible to settle 
either directly or on the basis of the advice of the above-men- 
tioned technical body shall, at the request of any one of the 
parties thereto, be brought before the Permanent Court of 
International Justice, unless a settlement is attained by way of 
arbitration or otherwise by application of some existing con- 
vention or in virtue of an arrangement specially concluded. 

5. Proceedings shall be opened before the Permanent Court 
of International Justice in the manner laid down in Article 40 
of the Statute of the Court. 

6. A decision of the parties to a dispute to submit it for an 
advisory opinion to the technical body appointed by the Council 
of the League of Nations, or to resort to arbitration, shall be 
communicated to the Secretary-General of the League of Nations 
and by him to the other Contracting Parties, which shall have 
the right to intervene in the proceedings. 

7. The parties to a dispute shall:bring before the Permanent 
Court of International Justice any question of international law 
or question as to the interpretation of the present Convention 
arising during proceedings before the technical body or arbitral 
tribunal, decision of which by the Court is, on the demand of 
one of the parties, declared by the technical body or arbitral 
tribunal to be necessary for the settlement of the dispute.” 


These new procedures for the advisory opinions of such special 
bodies have not yet been tried out, and it is of course too early to 
base any conclusion upon the treaty provisions upon which they 
are based. But it may not be too much to say that they indicate a 
desire to informalize the settlement of differences in some way which 
will not too sharply set off states against each other. And _to this 
extent, they seem to be in line with the advisory function of the Per- 
manent Court of International Justice. The new impetus given to 
commercial arbitration™ is also indicative of the same tendency. 


144A protocol on arbitration clauses in commercial contracts was opened for signature 
on September 24, 1923; 27 League of Nations Treaty Series, p. 157. 
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THE JurmicaAL NATURE oF ADvisory OPINIONS 


This review of advisory jurisdiction and its exercise by the Per- 
manent Court of International Justice and by national courts may 
offer a basis for some general conclusions as to the juridical nature 
of advisory opinions and as to the prospect of their future usefulness. 
The experimental nature of the procedure as an expedient in inter- 
national affairs may lead us to hesitate to frame any unfavorable 
judgment until the experiment has been given a fair trial; but the 
eleven requests already disposed of by the Court do enable certain 
tentative deductions to be drawn. 

My learned colleague, Professor Philip Marshall Brown of Prince- 
ton University, stated to the Academy of International Law last 
year that “La Cour est placée dans une position plus embarrassante” 
because of its advisory competence and the possibility of its being 
asked for an opinion primarily political But I am unable to 
find in the record any trace of embarrassment with reference to the 
eleven requests made and disposed of to date. Certainly it is now 
clear that the Court remains its own judge as to the essential charac- 
ter of any question before it. 

Another learned colleague, His Excellency M. Politis, has re- 
ferred to the advisory competence of the Court as “‘discutable dans 
son principe,”’* and it is apparently for this reason that he concludes 
that ‘‘l’Assemblée et le Conseil de la Société des Nations doivent user 
du droit que leur donne l'article 14 du Pacte avec la plus grande cir- 
conspection, afin d’éviter de placer la Cour dans une situation embar- 
rassante.’’ This careful statement will hardly challenge contradic- 
tion. There is a possibility that any new method might be abused, 
but it would seem that sufficiently definite lines have already been 
laid down by the Court for assuring that abuse will not be easy. 
We may also inquire as to the general considerations which make 
the principle itself ‘‘discutable.”’ 

In America, part of the hostility to advisory opinions results 
from an opinion in the legal profession that the giving of such opin- 
ions is ‘“‘not a judicial function.”” This statement may be traced to 
one of the most learned of American writers on constitutional law, 
Professor James Bradley Thayer.* It was repeated by Judge Car- 

1Brown, La Conciliation Internationale (1925). p. 56. 

*Politis, La Justice Internationale (1924). pp. 172 


17 
7 Harv. Lew Rev. 153; Thayer, Legal Essays (1008), 53-54; Thayer, Cases on Con- 
stituléonat Law, I, 175. 
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dozo of the New York Court of Appeals in 1918,‘ and the statement 
may have been responsible for the attitude taken by Mr. Elihu Root 
as a member of the Advisory Committee of Jurists, when he declared 
that such jurisdiction in a court was “a violation of all juridical 
principles.”* But Mr. Root acquiesced in Article 36 of the draft of 
the Advisory Committee which his colleague, Dr. James Brown 
Scott, declared to be based on a “happy analysis.’”* The same 
explanation may be made of the attitude of Judge John Bassett 
Moore, who in an early article declared that this advisory jurisdic- 
tion was “obviously not a judicial function,’’”? though this statement 
was omitted when his paper was published in more permanent form.® 
In view of these statements, it is not surprising that an extreme view 
of advisory opinions has been taken by less scholarly people in 
America, and some opposition to them has developed in political 
circles influenced by the late President Harding® and Senator Borah." 

It therefore becomes necessary to inquire just what is a “judicial 
function.”” Obviously that is not a term of art, and its content 
cannot be definitely limited. If one is speaking historically he can- 
not say that the judicial function excludes all advisory opinions, for 
such has not been the case in many countries of the world; indeed, an 
attempt to confine the exercise of judicial power to inter-party 
litigation would be in opposition to long currents of judicial history. 
It must, therefore, be an analytical view that ought to be taken; and 
with such approach it is difficult to see why it is that courts can 
only act on disputes which parties are willing to formalize by presen- 
tation usually possessing some degree of hostility. 

Judicial action may be held to have certain necessary ingredients. 
In many countries publicity would be one; and the decision of the 
Permanent Court of International Justice to give no secret opinions 
supplies it. In most countries, another ingredient would be oppor- 
tunity to interests affected to be heard; and the action of the Court 
under Article 73 of its Rules certainly supplies this. It may be 
generally admitted, also, that a court must be in a position to explore 
any question of law with thoroughness. This would be the value of 
requiring actual contest: but this ingredient may be sought in 

‘Matter of State Industrial Commission (1918) 224 N. Y. 13. 16. 

&Proceedines of Advtsory Committee of Jurtsts. 584 

"Scott. Project of a Permanent Court of International Justice (1920), p. 112. 

722 Col. Law Rev. 507. 

®Moore, International Law and Some Current Illusions (1924) 114-115. 


97 Am. Jour. Int Law 533 
10Address at Boston on May 11, 1925. 
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other ways, and certainly the action of the Court to date, in hearing 
arguments and receiving statements, and especially its refusal to 
give an opinion on the Eastern Carelian question, indicate that it is 
alive to this essential of judicial action. Of course it is necessary 
that judges be independent of personal or political control, and the 
Statute of the Court is admirably drafted to this end. 

It may also be urged that a real court can only deal with legal as 
distinguished from political questions, and that safeguards should 
be provided against the possible inclusion of political questions. But 
I think that any one who is on the firing-line of legal development 
will find this a difficult distinction to make precise. As a general 
classification, it is sound and easy enough to apply; but in individual 
instances it becomes all but impossible to say what is law and what 
is politics. Law is a social science, and with the growing complexity 
of individual and state life, its domain becomes ever broader and a 
growing body of law must ever be extending itself to new subjects 
and new problems. I think it is sufficient to say that trained, pro- 
fessional judges, removed from the turmoil of pressure from political 
constituencies, may usually be depended on to keep to their field of 
law; and if they should err the correctives of public opinion are 
pretty certain. This has been the history of the Supreme Court 
of the United States, in the main, and it may be the history of the 
Permanent Court of International Justice. The latter is provided 
with a useful guide in Article 38 of its Statute, and while it is to 
be hoped that it will not too narrowly confine the bounds of a living 
law of nations, it may also be expected to keep itself within the 
proper limits of judicial action. 

Certainly there is nothing in the record to justify an impression 
current in certain circles in America and possibly in other countries, 
that the Court has been reduced to the position of an ordinary legal 
adviser to the Council of the League of Nations. The legal section 
of the Secretariat of the League performs that function, and I think 
we may say that under Dr. Van Hamel’s direction it has performed 
it well. When need arises, the Council sets up special committees of 
jurists. But the Court acts only as a Court, on definite questions 
submitted. 

It seems fortunate that the twelve questions submitted to date 
have not been hypothetical or abstract questions, but have related 
to actual problems which pressed for immediate and practical solu- 
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tions. The Court has not been made the schoolmaster of the Council. 
It has not been asked to propound the law, but to apply it. It has 
not been confronted with legal problems of the future, but of the 
present. It is not asked to work in vacuo, but as part of a live, 
active and functioning international system. 

And the importance of having the Court for this purpose can 
hardly be overestimated. Most international disputes have legal 
foregrounds and political backgrounds. The real contest is political, 
but a legal maze prevents it from being clearly seen as such. If the 
legal difficulties can be isolated and dealt with separately while the 
political features are also receiving attention, there is far greater hope 
of success in both processes. States are reluctant to cast their prob- 
lems simply in terms of legal solecisms, and they are unwilling to act 
on legal equations. This may explain their slowness in evolving 
courts in the past. But with the Council to deal with political situ- 
ations and to segregate and clarify legal differences, we may hope 
that the Court will serve as an effective helpmate in dealing with 
disputes. For this purpose it is important that the experiment of ad- 
visory opinions be given a fair trial, and I think that we who follow 
the record may rejoice in the beginning which the Court has made. 
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Asso :iation for International Conciliation, No. 1, April, 1907 to No. 199, June, 
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